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THE  NECESSITY  AND  ADVISABILITY 
OF  CREATING  THE  OFFICE  OF 
PUBLIC  DEFENDER 
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FIFTH  REPORT  OF  THE  LAW  REFORM 
COMMITTEE  OF  THE  ASSOCIATION  OF 
THE  BAR  OF  THE  CITY  OF  NEW  YORK 


JANUARY  12,  1915 


THE  ASSOCIATION  OF  THE  BAR  OF  THE  CITY  OF 

NEW  YORK 

FIFTH  REPORT  OF  THE  LAW  REFORM  COMMITTEE 


January  12,  1915. 

To  the  Association  of  the  Bar  of  the  City  of  New  York: 

Gentlemen  : 

The  undersigned,  the  Law  Reform  Committee,  to  whom  the 
President  of  this  Association  referred  an  address,  recently  deliv- 
ered by  Mr.  Mayer  C.  Goldman,  a member  of  the  Bar  of  this  City, 
upon  “The  Necessity  for  a Public  Defender,”  for  a report  upon 
the  necessity  and  advisability,  with  reference  to  the  City  of 
New  York,  of  creating  the  office,  submit  this  report. 

SUMMARY 

We  are  unanimously  of  the  opinion  that  such  an  official  is 
neither  necessary  nor  advisable,  at  all  events  in  this  City.  To 
summarize  briefly  the  reasons  for  our  conclusions,  before  discuss- 
ing the  subject  at  length,  we  report 

(a)  As  applied  to  civil  matters,  the  functions  of  such  an  office 
may  be  fulfilled  by  the  Legal  Aid  Society  and  should  not  be 
undertaken  by  the  City,  unless  it  is  willing  to  embark  upon  the 
general  policy  of  “free  administration  of  justice.” 

(b)  As  applied  to  criminal  matters,  there  is  only  assertion,  not 
proof,  nor  even  good  reason  to  believe,  that  the  wrongs,  which 
it  is  claimed  need  remedying,  exist.  These  alleged  wrongs  are 

(1)  “ That  manvinnocent  persons, too  poor  to  employ  counsel, 
are  convicted  of  crime,  or  plead  guilty  in  order  to  get  the  minimum 
sentence.” 

The  evidence  is  practically  unanimous  to  the  contrary. 

(2)  “That  many  such  persons  are  convicted  because  of  the 
incompetencv  or  shirking  of  duty  by  assigned  counsel.” 


* 
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Here  again  the  evidence  is  practically  unanimous  to  the 
contrary. 

(3)  ‘ ‘ That  many  such  persons,  especially  ignorant  immigrants, 
fall  into  the  hands  of  so-called  ‘Tombs  runners,’  who  take  what 
little  money  they,  or  their  friends,  may  have  and  then  advise 
pleas  of  guilty.” 

This  evil  can  be  better  remedied  by  reforming  the  administra- 
tion of  our  jails  than  by  creating  another  office. 

(4)  “That  true  equality  before  the  law  cannot  exist  when 
the  State,  with  unlimited  resources,  prosecutes  those  too  poor 
to  defend  themselves.” 

“Equality  before  the  law”  has  never  been  deemed  to  imply, 
and  in  the  nature  of  things  cannot  imply,  equality  of  resources 
on  the  part  of  the  parties  to  litigation.  And  in  any  event,  the 
situation  can  better  be  met  by  providing  for  the  payment  of 
assigned  counsel  and  their  expenses  in  all  cases,  not  merely 
murder  cases. 

(c)  But  if  these  wrongs  do  exist,  the  creation  of  the  proposed 
new  office  is,  nevertheless,  inadvisable,  because 

(1)  The  difficulty  of  establishing  a criterion  of  indigence  will 
be  such  as  to  result  ultimately  in  extending  the  services  of  the 
Public  Defender  to  all  charged" with  crime. 

(2)  If  he  is  to  defend  only  the  innocent,  how  is  their  innocence 
to  be  determined?  If  he  is  to  defend  all  indigent  persons  charged 
with  crime,  we  have  the  anomaly  of  the  State  employing  one 
set  of  attorneys  to  prosecute  violators  of  its  laws  and  another 
set  to  prevent  the  punishment  of  the  violators. 

(3)  Not  only  the  expense  of  the  proposed  office,  but  also  the 
increased  expense  of  the  prosecutor’s  office  and  the  courts  (for 
the  number  of  trials  would  be  greatly  increased) will  be  enormous 
and  entirely  disproportionate  to  any  results  likely  to  be  achieved. 

ADVOCATES  OF  THE  PROPOSAL 

The  proposal  to  create  this  new  public  office  is  not  as  new 
as  is  generally  supposed.  About  twenty  years  ago  bills  creating 
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the  office  were  introduced  in  the  legislatures  of  several  states, 
New  York  among  them,  and  some  years  ago  one  was  adopted 
by  the  lower  branch  of  the  California  legislature. 

In  October,  1905,  in  an  article  in  the  International  Socialist 
Review  entitled  “Public  Defense  in  Criminal  Trials”  and  in 
chapter  viii  of  his  book  on  The  Principles  of  Anthropology  and 
Sociology  in  their  Relations  to  Criminal  Procedure , published  in 
1908,  Prof.  Maurice  Parmelee,  now  of  the  Department  of  Poli- 
tical Science  in  the  College  of  the  City  of  New  York,  advocated 
a system  of  criminal  procedure  in  which  public  defense,  i.  e., 
defense  by  the  State,  will  ultimately  displace  private  defense 
entirely. 

In  April,  1910,  Mr.  Samuel  Untermyer,  a member  of  the  Bar 
of  this  City,  in  an  address  delivered  before  the  American  Academy 
of  Political  and  Social  Science  upon  “Evils  and  Remedies  in  the 
Administration  of  the  Criminal  Law,”  suggested  that  “in  the 
interest  of  fair  play  and  common  humanity  . . . there  should  be 
an  office  established  as  part  of  the  machinery  of  the  criminal 
law  to  be  known  as  that  of  the  Public  Defender,”  whose  duty  it 
should  be  “ to  care  for  those  who  are  unable  to  defend  themselves,” 
for  “the  people  are  as  deeply  interested  in  proving  the  innocence 
of  the  accused  where  he  is  unable  to  defend  himself  as  to  prove 
his  guilt.” 

In  April,  1914,  another  member  of  the  Bar  of  this  City,  Mr. 
Mayer  C.  Goldman,  in  an  address  delivered  before  the  Demo- 
cratic Organization  of  the  23d  Assembly  District  of  New  York 
County,  advocated  the  inclusion  in  the  new  state  constitution 
of  a provision  creating  “a  public  official  to  be  known  as  a Public 
Defender,”  who  “should  be  a sworn  officer,  whose  duty  it  shall 
be  to  defend  persons  accused  of  crime  when  such  persons  are 
financially  unable  to  retain  proper  and  competent  counsel  in 
their  behalf,”  who  should  be  “as  able,  as  dignified,  as  respected, 
as  independent  and  with  the  same  prestige  of  the  State  behind 
him,  to  unearth  and  ferret  out  evidence  and  to  produce  witnesses 
in  his  favor,  as  the  District  Attorney  has,  with  the  machinery  of 
his  powerful  office,”  and  who  should  have  “such  staff  of  assistants 
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as  might  be  necessary  to  properly  conduct  such  office,  . . . the 
right  to  employ  detectives  and  investigators  to  aid  in  the  ascer- 
tainment of  the  truth  in  cases  wherein  he  is  actively  interested” 
and,  in  certain  cases  and  under  certain  limitations,  the  right  to 
go  before  the  Grand  Jury  and  endeavor  to  demonstrate  to  its 
satisfaction  that  ' ‘ it  ought  not  to  find  an  indictment,  or  combat 
the  desire  of  the  District  Attorney  to  procure  an  indictment  on 
insufficient  or  improper  evidence.” 

In  its  report  for  1914  the  Massachusetts  Commission  on 
Immigration,  because  of  the  preying  upon  immigrants,  ignorant 
and  unable  to  speak  our  language,  by  interpreters  acting  as 
“runners”  for  unscrupulous  lawyers,  reported  that  the  “runner 
cannot  be  excluded  from  the  courts  until  interpreters  and  attor- 
neys for  the  defense  are  provided  by  the  State,”  and  that  “in 
order  to  prevent  crime  and  teach  respect  for  law,  provision  for 
public  defenders  should  be  made.” 

/ 

EXISTING  PUBLIC  DEFENDERS 

- r 

In  March,  1911,  the  Legislature  of  the  State  of  Oklahoma 
passed  an  Act  creating  the  office  of  Public  Defender  of  the  State 
of  Oklahoma  to  be  appointed  by  the  Commissioner  of  Charities 
and  Corrections. 

Section  8101  of  the  Revised  Laws  of  Oklahoma,  as  amended 
by  chapter  25  of  the  Laws  of  1911,  provides  that  the  Commis- 
sioner shall 

“appear  as  next  friend  for  all  minor  orphans,  defectives,  depen- 
dents and  delinquents,  who  are  inmates  of  any  public  institution 
maintained  and  operated  by  the  State,  county,  city  or  munici- 
pality, before  the  county  court  having  probate  jurisdiction,  and 
ask  that  legal  guardians  be  appointed  for  the  estates  of  such  minor 
orphans,  defectives,  dependents  and  delinquents,  when  it  appears 
that  such  persons  have  an  interest  in  some  estate,  legacy  or 
property,  and  shall  have  such  power  and  authority  in  any  and 
all  litigation  where  interests  of  such  persons  may  require  to  be 
prosecuted  or  defended  or  instituted  in  any  and  all  courts  of  the 
State,” 
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and  empowers  him 

“to  intervene  as  next  friend  in  cases  of  all  minor  orphans  in  this 
state,  when  it  is  shown,  or  appears  to  the  Commissioner  of  Chari- 
ties and  Corrections,  that  the  estate  of  such  minors  is  being 
mismanaged  or  dishonestly  administered.” 

The  Act  establishing  the  office  of  Public  Defender  made  it 
an  office  in  the  Department  of  Charities  and  Corrections  and 
provided  that  he  should 

“when  directed  by  the  Commissioner  of  Charities  and  Correc- 
tions,  institute,  prosecute  or  defend  any  suit  or  action  in  any 
court  on  behalf  of  any  minor  orphans,  defectives,  dependents 
and  delinquents,  and  shall  be  the  legal  adviser  of  the  Commissioner 
of  Charities  and  Corrections  in  all  such  suits  or  actions,  and 
shall,  when  directed  by  the  Commissioner  of  Charities  and  Cor- 
rections, represent  any  charitable  or  correctional  institution  in 
this  State,  and  perform  such  other  duties  as  the  Commissioner 
of  Charities  and  Corrections  may  authorize.”* 

In  November,  1912,  the  County  of  Los  Angeles,  California, 
adopted  a new  charter,  which  provides  for  the  appointment  of 
a Public  Defender.  Section  23  defines  his  duties  as  follows: 

“Upon  request  by  the  defendant,  or  upon  order  of  the  court, 
the  Public  Defender  shall  defend,  without  expense  to  them,  all 
persons  who  are  not  financially  able  to  employ  counsel  and  who 
are  charged,  in  the  Superior  Court,  with  the  commission  of  any 
contempt,  misdemeanor,  felony  or  other  offense,  f He  shall 

* This  bill  was  vetoed  by  the  Governor,  but  it  is  claimed  that  the  veto 
came  too  late  and  that  the  bill  became  a law  without  the  approval  of  the  Gover- 
nor, and  in  fact  it  was  so  held  by  the  County  Court  of  Okmulgee  County  in 
the  case  of  In  re  Noah  Sharp , a minor,  and  by  the  Criminal  Court  of  Appeals 
in  the  case  of  In  re  H.  H.  Brown.  The  existence  of  the  office  was  also  recognized 
by  the  Supreme  Court  in  the  case  of  Sullins  v.  State  ex  rel  Barnard,  33  Okla., 

. 526,  although  it  did  not  directly  pass  upon  the  validity  of  the  act  creating 
the  office. 

f The  Superior  Court  has  jurisdiction  over  “all  criminal  cases  amounting 
to  felony,  and  cases  of  misdemeanors  not  otherwise  provided  for,” — principally 
those  misdemeanors  punishable  by  more  than  $500  fine  or  six  months’ 
imprisonment. 
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also,  upon  request,  give  counsel  and  advice  to  such  persons,  in 
and  about  any  charge  against  them  upon  which  he  is  conducting 
the  defense,  and  he  shall  prosecute  all  appeals  to  a higher  court 
or  courts,  of  any  person  who  has  been  convicted  upon  any  such 
charge,  where,  in  his  opinion,  such  appeal  will,  or  might  reason- 
ably be  expected  to,  result  in  a reversal  or  modification  of  the 
judgment  of  conviction.  He  shall  also,  upon  request,  prosecute 
actions  for  the  collection  of  wages  and  of  other  demands  of 
persons  who  are  not  financially  able  to  employ  counsel,  in  cases 
in  which  the  sum  involved  does  not  exceed  $100.,  and  in  which, 
in  the  judgment  of  the  Public  Defender,  the  claims  urged  are 
valid  and  enforceable  in  the  courts.  He  shall  also,  upon  request  > 
defend  such  persons  in  all  civil  litigation  in  which,  in  his  judg- 
ment, they  are  being  persecuted,  or  unjustly  harassed.  The 
costs  in  all  actions  in  which  the  Public  Defender  shall  appear  under 
this  section,  whether  for  plaintiffs  or  for  defendants,  shall  be 
paid  from  the  county  treasury,  at  the  times  and  in  the  manner 
required  by  law,  or  by  rules  of  court,  and  under  a system  of 
demand,  audit  and  payment,  which  shall  be  prescribed  by  the 
Board  of  Supervisors.  It  shall  be  the  dut3^  of  the  Public  Defender 
in  all  such  litigation,  to  procure,  if  possible,  in  addition  to  general 
judgments  in  favor  of  the  persons  whom  he  shall  represent  therein, 
judgments  for  costs  and  attorneys’  fees,  where  permissible, 
against  the  opponents  of  such  persons,  and  collect  and  pay  the 
.same  into  the  county  treasury.” 

In  Portland,  Oregon,  and  Houston,  Texas,  unofficial  Public 
Defenders  have  appeared,  either  volunteers  from  the  Multnomah 
County  Bar  Association  in  the  one  case  or  an  individual  paid 
by  public  subscription  in  the  other,  whose  activities  seem  to  be 
confined  to  the  defense,  in  the  courts  corresponding  to  police 
courts,  of  indigents  charged  with  crime.  In  Portland  the  idea 
seems  to  have  sprung  from  the  creation  of  the  office  in  Los 
Angeles,  but  in  Houston  the  conditions  resulting  from  a particu- 
larly stringent  vagrancy  law,  and  a system  of  compensating 
prosecuting  attorneys  by  fees  dependent  upon  convictions,  were 
such  as  to  demand  greater  protection  to  the  poor  who  might  be 
accused  of  crime. 

The  Code  of  Criminal  Procedure  of  Texas  provides  that  the 
attorneys  representing  the  State  in  criminal  prosecutions,  shall 
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receive  fees  of  varying  amounts,  according  to  the  court  in  which 
the  prosecution  is  had  and  whether  the  charge  is  a felony  or 
misdemeanor,  “for  all  convictions  . . . when  the  defendant 
does  not  appeal,  or  dies,  or  escapes  after  appeal  and  before  final 
judgment  of  the  court  of  criminal  appeals,  or,  when  upon  appeal, 
the  judgment  is  affirmed,”  and  “for  every  conviction  obtained 
under  the  provisions  of  the  anti-trust  law”  and  “for  attending 
and  prosecuting  any  felony  case  before  an  examining  court  . . . 
only  after  the  indictment  of  the  defendant  for  the  offense  of 
which  he  was  charged,”  and  that  the  attorney-general  shall 
receive  a fee  in  each  case  appealed  to  the  court  of  criminal  appeals, 
“where  the  appeal  is  dismissed,  or  where  the  judgment  of  the 
court  below  is  affirmed.”  It  also  provides  that  no  fees  are  to 
be  paid,  “where  the  defendant  is  indicted  for  a felony,  and  is 
convicted  of  an  offense  less  than  a felony,”  and  that  the  district 
or  county  attorney  “shall  be  entitled  to  ten  per  cent,  on  all 
fines,  forfeitures  or  moneys  collected  . . . upon  judgments 
recovered.”* 

It  may  be  that  others,  aside  from  editorial  comment,  etc., 
have  publicly  advocated  the  creation  of  the  office  of  Public  De- 
fender and  that  Public  Defenders  have  actually  been  appointed 
in  other  parts  of  the  country,  but  the  foregoing  are  all  that  have 
come  to  our  notice. 

CHARACTER  OF  WORK  DONE  BY  EXISTING  PUBLIC 

DEFENDERS 

In  Oklahoma,  as  Dr.  Stolper,  the  first  incumbent  of  the 
office  has  administered  it,  its  activities  have  been  very  extensive 
and  have  embraced  a very  wide  scope.  To  use  his  own  words, 
‘ ‘ I have  made  an  effort  to  make  my  office  the  arbiter  of  all  the 
legal  troubles  of  those  classes  that  usually  either  go  undefended 
or  plead  guilty  through  pure  realization  of  the  helplessness  of 
their  financial  and  social  position.”  He  has  occasionally  defended 

*See  Articles  1115,1118-1119,  1124,  1128,  1131,  1135,  1164,  1168-1171, 
1177-1180  and  1193  of  the  Code  adopted  in  1911. 
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children  and  poor  people  charged  with  crime  but  the  principal 
part  of  his  work  has  consisted  in  appearing  for  minors  and  or- 
phans upon  the  annual  accountings  of  their  guardians  and  in 
other  proceedings.  In  this  way  he  has  brought  about  the  res- 
toration of  many  hundreds  of  thousands  of  dollars  of  their 
property  which  was  being  plundered  and  embezzled  by  un- 
scrupulous white  guardians  of  Indian  children  and  their  attor- 
neys, in  some  cases  by  connivance  with  the  judges  of  the  courts 
(in  Oklahoma  the  majority  of  Indian  parents  are  legally  incom- 
petent to  act  as  guardians  of  their  own  children).  He  has  also 
investigated  charges  of  mismanagement  of  public  institutions 
and  of  misconduct  of  state,  county  and  local  officials,  thereby 
forcing  the  resignation  of  one  unworthy  and  dishonest  judge, 
and  has  prosecuted  other  public  officials  for  malfeasance  in 
office.  By  such  prosecutions  he  abolished  the  so-called  Kan- 
garoo Courts  in  the  jails,  which  were  courts  established  by  the 
prisoners  for  the  purpose  of  punishing  or  disciplining  those  who 
offended  against  their  rules.  He  also  compelled  officials  to 
enforce  the  Juvenile  Court  Law  of  March  24,  1909,  forbidding 
the  trial  in  any  other  court  than  the  Juvenile  Court  of  any  per- 
son under  sixteen,  unless  that  court  finds  that  the  child  knew  the 
wrrongfulness  of  his  acts  at  the  time  they  were  committed,  and 
forbidding  the  commitment  to  jail  of  any  such  person  by  any 
court  other  than  the  Juvenile  Court.  The  defense  of  accused 
persons  was  only  a small  part  of  his  work.  In  the  year  ending 
October  1,  1912,  out  of  a total  of  1378  cases  handled  by  him  in 
the  129  separate  courts  of  Oklahoma,  less  than  a dozen  appear 
to  have  been  criminal  cases,  and  only  a very  few,  if  any,  involved 
the  defense  of  any  one  accused  of  crime. 

In  Los  Angeles,  Walton  J.  Wood  was  appointed  Public  De- 
fender in  January,  1914.  In  several  articles  and  addresses  deliv- 
ered by  him,  the  last  in  November,  1914,  before  the  California 
Bar  Association  at  its  fifth  annual  convention,  he  has  outlined 
the  work  of  his  office  at  considerable  length.  It  seems  that  dur- 
ing the  first  ten  months  of  his  appointment,  his  office,  which  in 
September,  eight  months  after  his  appointment,  consisted  of 
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himself  and  six  assistants,  appeared  for  the  defense  in  352  crimi- 
nal cases  (nearly  half  of  the  informations  filed,  very  few  prose- 
cutions being  begun  by  the  indictment  of  a Grand  Jury), 
almost  all  of  which  were  felonies,  and  also  received  6715  applica- 
tions for  assistance  in  civil  matters.  In  no  case  has  an  accused 
person,  without  an  attorney,  chosen  to  have  an  attorney  in  private 
practice  appointed  to  defend  him  in  preference  to  the  Public 
Defender,  so  that  the  Public  Defender  has  defended  all  persons 
charged  with  crime  in  the  Superior  Court,  except  those  who  have 
retained  their  own  attorneys.  As  the  charter  of  the  county 
does  not  authorize  him  to  appear  for  the  defense  in  any  court 
other  than  the  Superior  Court,  the  police  courts  and  justices  of 
the  peace  being  courts  of  the  city  or  town  and  not  of  the  county, 
he  has  secured  the  co-operation  of  the  Los  Angeles  Bar  Associa- 
tion in  furnishing  volunteers  for  the  defense  of  poor  persons 
accused  of  crime  in  such  courts.  In  all  cases  he  also  does  the 
work  of  our  probation  officers  in  this  city,  investigating  the 
previous  history  of  the  defendant  and  the  truth  of  his  story  as 
to  the  reasons  which  caused  him  to  commit  the  crime.  The 
county  furnishes  all  the  funds  necessary  to  defray  traveling, 
and  other  expenses  incurred  in  the  careful  and  exhaustive  in- 
vestigations which  he  makes  in  order  to  develop  the  defense ; in 
fact  “our  office  spares  no  expense  to  prove  innocence.”  Often 
he  talks  over  cases  with  the  District  Attorney  and  succeeds  in 
convincing  him  that  trials  would  result  in  acquittals  and  thus 
obtains  the  dismissal  of  many  prosecutions. 

In  civil  matters  nearly  one-third  of  the  6715  applications  were 
with  reference  to  claims  for  wages  under  $100,  and  about  half  were 
merely  requests  for  advice,  most  often  in  cases  of  domestic  diffi- 
culties, but  frequently  by  wrage  earners  who  were  buying  homes  on 
the  monthly  payment  plan  and  were  without  work  and  funds 
and  consequently  in  danger  of  losing  them,  by  debtors  who  were 
harassed  or  whose  wages  were  garnisheed  without  legal  warrant  by 
unscrupulous  collection  agencies  in  their  attempts  to  collect  their 
claims,  and  by  persons  in  the  clutches  of  loan  sharks.  Here 
also  the  Public  Defender  has  obtained  the  assistance  of  members 
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of  the  Bar  Association  to  take  care  of  such  matters  as  he  is  not 
authorized  to  handle.  There  seems  to  be  no  poor  man’s  court 
in  Los  Angeles  in  which  suits  may  be  brought  without  the  pay- 
ment of  fees  and  the  court  fees  which  must  be  paid  by  the  plain- 
tiff to  institute  an  action  and  obtain  a trial  in  a contested  case, 
especially  if  the  defendant  removes  the  case  to  the  Superior 
Court  by  appeal,  are  very  large — $16.00  in  one  case  where  the 
amount  involved  was  less  than  $100.00. 

In  Portland,  Oregon,  the  work  of  the  Public  Defender  has 
been  confined  to  the  defense  of  poor  persons  charged  with  crime 
in  the  Municipal  Court,  which  corresponds  to  our  Magistrates’ 
Courts,  and  to  their  assistance  in  getting  a new  start.  And  in 
Houston,  Texas,  his  activities  seem  to  be  limited  in  the  same 
manner.  These  two  officials  are  probably  only  temporary,  as 
an  effort  is  to  be  made  in  each  State  at  the  next  session  of  the 
legislature  to  have  the  office  legally  created  and  made  permanent. 
Their  activities  have,  therefore,  little  bearing  on  the  solution  of 
our  question. 

Using  the  Oklahoma  and  Los  Angeles  Public  Defenders  as 
types  of  the  new  official,  we  find  that  in  actual  practice  the  func- 
tions of  the  office  have  been  increased  beyond  those  suggested 
by  its  advocates,  for,  while  they,  so  far  as  we  know,  have  sug- 
gested that  the  office  be  created  merely  for  the  purpose  of  de- 
fending poor  persons  charged  with  crime,  in  both  instances  the 
officials,  when  created,  have  also  been  empowered  to  prosecute 
and  defend  civil  actions.  The  conditions  out  of  which  the  demand 
for  the  office  arose  in  these  two  instances  were  so  diverse  that 
its  functions  and  practical  application  have  naturally  been  very 
different. 

As  none  of  the  advocates  of  the  idea  have  elaborated  it  so 
far  as  to  state  clearly  the  circumstances  and  conditions  under 
which  the  proposed  official  should  be  required  to  act,  even  in 
criminal  cases,  the  weight  of  the  considerations  in  favor  of,  or 
against,  the  proposition  can  be  ascertained  only  through  analysis 
and  definition  of  the  functions  which  the  official  would  perform 
and  the  obligations  which  he  would  assume. 
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ARGUMENTS  OF  THE  ADVOCATES  OF  THE  OFFICE 

So  far  as  can  be  gathered  from  the  arguments  made  by  the 
advocates  of  the  new  office,  their  principal  reasons  for  desiring 
its  creation  are 

(i)  the  assertion  that,  especially  among  the  poor  and  the 
ignorant  foreign  population  in  this  country,  there  are  many  unjust 
convictions,  as  well  as  convictions  of  innocent  persons,  resulting 
either  from  the  crowded  condition  of  the  courts,  the  terror  of 
mind  in  which  the  accused,  if  innocent  or  first  offenders,  are  apt 
to  find  themselves,  their  betrayal  by  the  many  so-called  police- 
court  or  shyster  lawyers  who  obtain  what  little  money  they,  or 
their  friends,  may  have,  and  then  advise  them  to  plead  guilty 
without  investigating  the  merits  of  their  defenses,  or  the  practice 
of  assigning  counsel  to  defend  them  who  are  usually  young, 
inexperienced,  of  mediocre  ability  and  apt  to  shirk  their  duty 
because  of  the  lack  of  compensation, 

(2)  the  lack  of  “equality  before  the  law”  consequent  upon 
the  fact  that  the  individual,  unless  he  has  large  financial  means, 
is  not  placed  upon  an  equal  footing  with  the  State,  not  having 
equal  resources  and  equal  power,  thus  emphasizing  the  claim 
that  there  is  one  law  for  the  rich  and  another  for  the  poor, 
and 

(3)  that  the  State,  desiring  nothing  but  exact  justice,  should 
be  as  deeply  interested  in  proving  the  innocence  of  the  accused, 
especially  where  he  is  unable  to  defend  himself,  as  in  proving  his 
guilt,  which,  under  our  present  system,  with  the  prosecuting 
attorney  a partisan,  presenting  only  one  side,  and  often  unfairly 
and  too  zealously  in  his  ambition  to  make  a good  record  of  con- 
victions, instead  of  an  open-minded  judicial  official  seeking  only 
for  the  right,  is  impossible. 

To  quote  from  the  address  delivered  by  Mr.  Goldman,  the 
benefits,  which  it  is  claimed  will  accrue  from  the  adoption  of  the 
proposed  reform,  are 

“1.  That  the  rights  of  defendants  in  criminal  cases  would 
be  better  preserved. 
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“2.  That  their  cases  would  be  more  honestly  and  ably 
presented. 

“3.  That  there  would  be  fewer  unscrupulous  and  perjured 
defenses. 

“4.  That  our  prisoners,  poor  or  rich,  would  be  placed  upon 
a true  equality  before  the  law. 

“5.  That  the  truth  in  any  trial  could  be  more  satisfactorily 
established. 

“6.  That  there  would  be  less  opportunity  for  disreputable 
attorneys  to  obtain  delays  in  the  trial  of  cases,  in  order  to  extract 
fees  from  an  unfortunate  defendant,  or  from  his  relatives  or 
friends. 

“7.  That  the  trials  in  criminal  cases  would  be  expedited. 

“8.  That  there  would  be  fewer  pleas  of  ‘‘guilty”  by  pris- 
oners at  the  instigation  of  attorneys  who  do  not  care  to  be 
burdened  with  trials  in  cases  where  they  receive  no  fee. 

“9.  And  that  the  tone  of  the  Criminal  Bar  and  of  the 
Criminal  Courts  would  be  uplifted.” 

THE  PUBLIC  DEFENDER  IDEA  AS  APPLIED  TO  CRIMINAL 

MATTERS 

Evils  to  Be  Remedied 

It  is  neither  necessary  nor  advisable,  in  our  opinion,  to  estab- 
lish in  this  city  the  office  of  Public  Defender  in  criminal  matters. 
For,  in  our  opinion,  there  is  no  sufficient  proof  that  there  is  an 
evil  to  be  remedied  nor  that  the  creation  of  such  an  office  would 
remedy  such  evils  as  are  supposed  to  exist.  The  principal  evils 
claimed  to  exist  are  the  following : 

“ Danger  of  Convicting  the  Innocent  Poor  ” 

The  principal  evil  asserted  is  that,  under  existing  methods  of 
defending  poor  persons  charged  with  crime,  there  is  danger  that 
the  innocent  may  be  convicted,  since  the  other  arguments  for 
the  creation  of  the  office  are  really,  in  the  ultimate  analysis, 
but  different  ways  of  asserting  this  proposition.  For  we  do  not 
assume  that  any  one  urges  the  creation  of  the  office  because  the 
guilty  are  not  as  ably  or  cheaply  defended  as  they  should  be,  or 
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because  their  rights  are  not  now  fully  protected.  Is  there,  then, 
any  proof,  or  any  reason  for  believing,  that  under  present  condi- 
tions any  appreciable  number  of  innocent  persons  are  convicted 
of  crime? 

In  considering  this  question  it  is  to  be  observed  that  (a)  while 
assertions,  unsupported  by  proof,  have  been  made  that  varying 
percentages,  sometimes  as  much  as  ten,  of  those  convicted,  are 
improperly  convicted,  or  are  compelled  to  plead  guilty,  in  order 
to  secure  the  minimum  sentence,  because  of  personal  poverty 
or  personal  fear,  there  is  no  evidence  whatsoever  to  that  effect; 
(i b ) a priori  it  is  improbable  that  such  should  be  the  case  (see  the 
detailed  analysis  of  the  safeguards  of  the  accused  contained  in  the 
letter  of  the  former  District  Attorney  of  New  York  County,  now 
the  Governor  of  this  State,  annexed  hereto);  (c)  the  testimony 
of  judges  and  district  attorneys  is  practically  unanimous  to  the 
contrary;*  ( d ) if  it  be  said  that  such  testimony  is  to  be  minimized 
because  of  a bias,  conscious  or  unconscious,  in  favor  of  the  prose- 
cution, it  may  reasonably  be  answered  that  most  district  attor- 
neys and  most  judges  presiding  over  criminal  courts  have  had 
experience  in  the  defense,  as  well  as  in  the  prosecution  of  cases, 
and  that,  if  their  experience  in  the  defense  of  cases  had  led  them 
to  believe  that  any  considerable  percentage  of  innocent  persons 
had  been  convicted,  they  could  hardly  have  failed  to  have  so 
replied;  ( e ) while  attorneys,  whose  practice  consists  of  the  defense 
of  persons  charged  with  crime,  might  feel  prevented  by  their 
professional  obligations  from  testifying  to  their  observations 
derived  from  their  practice,  we  believe  that  rarely,  if  ever,  has 

* Replies  to  an  inquiry  were  received  from  about  half  the  county  judges 
and  district  attorneys  in  the  sixty-one  counties  of  this  State,  outside  of  New 
York  County.  All,  except  four,  answered  the  question  in  the  negative;  one 
knew  of  an  innocent  pers  n convicted  because  of  the  perjury  of  his  accomplices, 
and  another  in  an  experience  of  twenty  years  had  some  doubt  as  to  the  guilt 
of  three  or  four.  In  all  these  cases  the  accused  had  been  defended  by  a paid 
attorney.  The  third  gave  no  figures  and  the  fourth,  feeling  that  a mistake 
might  have  been  made,  investigated  certain  evidence  which  had  not  been 
brought  out  at  the  trial,  and  satisfied  himself  that  the  defendant  had  a perfect 
alibi. 
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any  one  heard  of  an  attorney  for  a convicted  defendant  who  was 
convinced  that  his  client  was  innocent,  however  much  he  may 
have  complained  of  the  rulings  of  the  court  or  the  treatment  he 
may  have  received  from  the  prosecuting  officers;  and  (/)  if  the 
danger  is  due  to  the  present  crowded  condition  of  the  courts,  the 
creation  of  the  office  would  in  all  probability,  as  hereinafter 
shown,  tend  to  increasing,  rather  than  diminishing,  the  work  of 
the  courts. 

It  is  undoubtedly  a sad  commentary  on  our  administration 
of  the  criminal  law  that  so-called  “jail-lawyers,”  “police-court 
lawyers”  or  “Tombs  runners”  are  able  to  prey  upon  poor  per- 
sons accused  of  crime,  especially  ignorant  immigrants,  taking 
what  little  funds  they,  or  their  friends  may  have,  and  then  practi- 
cally abandoning  their  clients.  While  the  Public  Defender  of 
Los  Angeles  reports  that,  as  the  result  of  his  appointment,  this 
class  of  lawyers  has  been  eliminated  (although  admitting  that  it 
is  “impossible  to  make  accurate  comparison  between  the  actual 
results  as  regards  the  number  of  convictions  under  the  old  and 
the  new  systems”)  and  while  such  a result  would  probably  follow 
upon  the  appointment  of  such  an  official  here,  it  seems  to  us  that 
this  evil  is  not,  in  itself,  a sufficient  reason  for  the  proposed  inno- 
vation. The  activities  of  this  class  of  lawyers  could  probably 
be  terminated  by  bringing  about  a better  administration  of  the 
Tombs  and  the  jails  attached  to  the  magistrates’  courts  and 
putting  an  end  to  the  connivance  between  the  prison  officials 
and  the  representatives  of  these  lawyers.  The  reform  needed 
is  not  in  the  system  of  defending  the  poor  but  in  the  administra- 
tion of  our  prison  system. 

“ Incompelency  or  Laziness  oj  Assigned  Counsel  ” 

But  the  advocates  of  the  proposed  reform  assert  that  assigned 
counsel  are  usually  incompetent  and  therefore  unable  to  compete 
on  an  equal  basis  with  the  prosecuting  attorney,  or  shirk  their 
duty  to  their  clients,  which  results  in  innocent  poor  persons 
being  convicted  when  they  are  defended  by  such  counsel.  Here, 
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again  no  evidence  is  produced  in  support  of  their  assertion.  And 
the  testimony  of  the  county  judges  and  district  attorneys, 
with  but  one  exception,  is  unanimous  to  the  contrary,  all  who 
answered  the  inquiries  saying  that  assigned  counsel  had  de- 
fended their  clients  as  ably  and  conscientiously  as  paid  attorneys 
would  have  done.  The  single  dissenter  wrote: 

“ My  opinion  is  that  there  is  much  truth  in  the  aspersions  cast 
upon  assigned  counsel,  but  I doubt  if  any  injustice  results.  Most 
of  their  assigned  clients  are  guilty,  and  the  others  usually  obtain 
the  ear  of  the  District  Attorney,  or  the  Court,  and  get  a square 
deal.  Usually  the  only  result  of  the  defects  in  assigned  counsel 
is  that  guilty  defendants  do  not  get  the  clever,  technical,  aggres- 
sive defense  they  would  have  if  they  could  pay  for  such  talent 
and  effort.  The  net  result  is  a gain  for  public  justice.  If  every 
petty  criminal  could  have  a Thaw-like  defence,  this  would  be  a 
fine  country  to  abide  in.” 

“ Failure  to  Provide  for  Expense  of  Defense ” 

It  is  also  claimed  that  the  proper  presentation  by  assigned 
counsel  of  a poor  man’s  defense  is  seriously  hampered  and  often 
prevented  by  the  failure  of  our  laws  to  make  any  provision  for 
the  expense  of  investigating  and  obtaining  evidence,  or  for  com- 
pensation to  assigned  counsel,  except  in  murder  cases.  There 
is,  it  must  be  admitted,  considerable  force  in  this  contention. 
Although  Sections  61 1 and  614  of  the  Code  of  Criminal  Procedure 
provide  for  the  issuance,  without  charge,  of  subpoenas  for  wit- 
nesses on  behalf  of  the  defendant  and  their  service  by  peace 
officers,  also  without  charge  (but,  it  should  also  be  noted,  with- 
out the  payment  of  fees  or  mileage  to  the  witness),  no  provision 
is  made  for  payment  of  the  expense  of  searching  for  witnesses  on 
his  behalf.  Nor  is  any  provision  made  for  the  payment  by  the 
State,  county  or  city  of  expert  witnesses  on  behalf  of  the  defen- 
dant. A poor  person  awaiting  trial  may,  if  out  on  bail,  be  able 
to  search  for  evidence,  but,  if  in  jail,  he  cannot,  nor,  in  either 
case,  can  he  pay  for  experts.  Nor  should  assigned  counsel  be 
expected  to  meet  any  of  these  expenses  out  of  his  own  pocket. 
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The  remedy,  however,  in  our  opinion,  will  not  be  found  in  the 
creation  of  a Public  Defender  but  in  an  amendment  of  the  law 
requiring  such  expenses  to  be  paid  by  the  State,  county  or  city, 
upon  proper  certification  by  the  assigned  counsel  and  the  District 
Attorney  or  Judge. 

Possibly  the  law  might  be  further  amended  so  as  to  permit 
of  compensation,  in  an  amount  to  be  determined  by  the  court, 
within  limits,  to  assigned  counsel  in  other  cases  than  murder. 
But  we  do  not  mean  to  be  understood  as  expressing  any  opinion 
as  to  the  advisability  of  such  a change.  The  few  county  judges 
and  district  attorneys  (seven  out  of  fifty),  who  either  were  in  favor 
of  a Public  Defender  or  thought  the  idea  worthy  of  a trial,  at  least 
in  the  great  cities,  gave  as  their  principal  reason  either  the 
hardship  and  injustice  to  assigned  counsel,  resulting  from  the 
present  inability  to  pay  them  either  their  disbursements  or  a fee 
for  their  services,  or  the  failure  to  provide  for  the  payment  of 
witnesses  for  the  defendant. 

“ The  State  Should  Defend  as  Well  as  Prosecute  ” 

The  basic  fallacy  of  the  contention  that  the  State  can  use- 
fully conduct  the  defense,  as  well  as  the  prosecution,  in  criminal 
cases  lies  in  the  divergence  of  the  ideals  and  standards  that  nec- 
essarily govern  in  the  performance  of  the  two  functions.  It  is, 
of  course,  true,  not  only  that  the  State  should  not  seek  injustice, 
but  that  it  should  take  all  reasonable  means  to  guard  against  it. 
And,  under  our  system  of  criminal  procedure,  it  seeks  to  fulfill 
these  ideals  by  charging  its  prosecuting  officer  with  the  duty  of 
seeking  only  just  convictions  and  of  intervening  to  prevent  unjust 
accusations,  and  to  guard  against  his  possible  failings  by  limit- 
ing the  sources  from  which  he  may  seek  evidence,  by  forbidding 
the  examination  of  the  accused  except  with  his  consent  and  by 
requiring  the  sanction  of  a judicial  officer  (a  magistrate),  or  a 
grand  jury,  before  a prosecution  is  permitted. 

But,  throughout,  the  aim  of  the  State  is,  and  must  be,  to  do 
exact  justice  to  all, — an  aim  which  it  can  achieve  only  through 
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the  enforcement  of  its  laws  and  the  imposition  of  penalties  upon 
those  who  transgress  them.  When  it  neglects  that  duty,  or 
unduly  obstructs  the  administration  of  its  own  laws,  it  abets 
injustice — injustice  to  the  vast  body  of  the  law-abiding  for  whose 
protection  the  laws  have  been  enacted. 

The  goal  of  the  accused,  on  the  other  hand,  is  not  justice, 
but  impunity — impunity  which  in  many  instances  spells  injustice ; 
and  for  the  State  to  establish  an  agency  which  shall  assist  the 
guilty  to  escape  the  penalties  of  their  offenses,  is  clearly  subver- 
sive of  the  fundamental  purposes  for  which  the  State  exists. 

The  real  question  is  not  whether  the  indigent  accused  are 
less  strenuously  defended  than  persons  of  large  means  but  whether 
the  innocent  accused  are  convicted  as  the  result  of  their  inability 
to  make  an  adequate  defense.  The  escape  of  the  wealthy  male- 
factor is  a reflection  upon  the  efficiency  of  our  criminal  procedure, 
but  it  furnishes  no  reason  why  the  indigent  malefactor  should 
also  escape,  and  leads  only  to  the  conclusion  that  the  procedure 
should  be  so  amended  as  to  make  it  less  probable  that  the  wealthy 
malefactor  will  escape,  however  astute  and  resourceful  his  counsel 
may  be. 

Under  the  conditions  which  appear  to  prevail  in  this  State  and 
city  it  is  reasonable  to  conclude  that  the  percentage  of  innocent 
persons  who  are  convicted  is  exceedingly  small  and,  indeed, 
that  innocent  persons  are  convicted  only  in  the  rarest  instances. 

Obviously,  these  conclusions  may  not  apply  to  all  other 
jurisdictions,  and  especially  to  those  conditions  prevalent  in 
Houston,  Texas.  But  the  existence  of  the  evil  there  under  such 
conditions  leads  rather  to  the  conclusion  that  the  remedy  lies 
in  the  abolition  of  the  barbarous  contingent  fee  system  as  applied 
to  criminal  cases,  and  not  necessarily  in  the  appointment  of  a 
Public  Defender. 

“ The  Elevation  of  the  Standards  of  the  Profession  ” 

It  is  at  least  extremely  doubtful  whether  there  would  be 
fewer  unscrupulous  and  perjured  defenses,  as  claimed.  Most 
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of  those  accused  of  crime  have  but  one  desire,  that  is,  to  escape. 
The  great  majority  of  those  who  now  plead  not  guilty  and  stand 
trial,  would,  in  all  probability,  not  desire  a defense  by  a Public 
Defender  which  was  limited  to  a strictly  honest  defense.  They 
would  either  misrepresent  the  facts  to  him  or  would  seek  the 
services  of  counsel  who  would  feel  that  it  was  no  part  of  their 
duty  to  determine  whether  the  defense  was  honest  or  not,  who 
would  present  any  evidence  that  was  available  and  some  of 
whom  would  help  to  concoct  the  necessary  evidence.  It  seems 
probable,  therefore,  that,  in  the  main,  the  cases  tried  would  be 
tried  in  the  same  way  that  they  always  have  been  and  that  the 
sole  result  would  be  to  have  trials  in  many  cases  which  are  now 
rightly  disposed  of  on  pleas  of  guilty. 

Protection  Against  the  Effects  of  Public  Clamor 

There  is  no  reason  to  believe  that  a Public  Defender  will  be 
any  less  human  and  subject  to  influence  than  a District  Attorney. 
If  the  latter  are  sometimes  unwilling  to  prosecute  because  of 
political  or  other  reasons,  the  former  would  in  all  probability 
be  equally  unwilling  sometimes  to  defend  vigorously.  Suppose 
a Public  Defender  were  charged  with  the  defense  of  a man  for 
whose  conviction  the  public  and  the  press  were  clamoring.  Private 
counsel  can  and  do  conduct  the  defense  of  such  persons  fearlessly 
and  effectively,  influenced  by  no  consideration  other  than  the 
performance  of  their  full  duty  to  their  client,  just  because  they 
are  private  counsel  and  have  no  political  considerations  in  mind. 
It  is  safe  to  say  that  a Public  Defender  so  situated  would  at  least 
be  subject  to  the  temptation  to  minimize  his  zeal  for  the  interests 
of  his  client  when  he  realized  that  the  client’s  acquittal  might 
well  result  in  the  termination  of  his  own  political  career.  Hence, 
there  is  little  ground  for  the  belief  that  the  creation  of  the  office 
would  tend  to  minimize  this  evil. 

Definition  of  Functions  and  Scope  of  Office 

In  any  intelligent  discussion  of  the  advisability  or  feasibility 
of  creating  the  office  of  Public  Defender,  some  definition  of  his 
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functions,  more  precise  than  that  heretofore  furnished  by  the 
advocates  of  the  idea,  must  be  undertaken.  For  the  character 
of  the  office  and  the  weight  of  the  considerations  in  favor  of, 
or  against,  its  creation  will  depend  in  large  measure  upon  the 
manner  in  which  those  functions  are  defined. 

Two  broad  lines  of  demarcation  naturally  occur: — The  first 
as  to  the  professional  attitude  which  shall  be  imposed  upon  the 
Public  Defender, — i.  e.y  Is  he  to  be  a quasi- judicial  official,  like 
the  prosecuting  officer,  or  is  he  to  be  simply  an  advocate,  like 
the  attorney  for  the  defense  under  existing  conditions?  The 
second  as  to  the  criteria  upon  which  the  right  to  his  services 
shall  depend — i.  e.,  Is  he  to  defend  only  the  indigent,  or  is  he  to 
defend  all  who  seek  his  services,  irrespective  of  their  financial 
ability  ? 

In  the  absence  of  any  clear  definition  of  these  functions  by 
the  advocates  of  the  creation  of  the  office,  we  have  undertaken 
to  consider  the  arguments  pro  and  con  oa  the  basis  of  each  of  the 
assumptions. 

The  Public  Defender  as  a Quasi- Judicial  Officer 

The  functions  of  the  prosecuting  officer  are  quasi- judicial. 
He  is  bound  by  the  obligations  of  his  office  to  prosecute  only 
those  whom  he  believes  to  be  guilty,  to  prosecute  only  when  he 
has  evidence  of  guilt,  to  seek  a conviction  only  for  the  precise 
degree  of  crime  which  the  evidence  fairly  justifies,  and  to  aban- 
don a prosecution  whenever  he  becomes  convinced  that  his  belief 
in  the  guilt  of  the  accused  was  unfounded.  In  a word,  he  is  an 
instrument  of  the  State,  working  with  all  its  other  instrumental- 
ities,— the  magistrates’  courts,  the  grand  juries,  the  trial  courts 
and  the  petit  juries, — with  the  sole  purpose  of  securing  exact 
justice  in  the  administration  of  the  law. 

If  the  State  is  likewise  to  undertake  the  defense  of  criminal 
cases  through  a Public  Defender  whose  office  would  parallel  that 
of  the  public  prosecutor,  it  would  seem  at  least  reasonable  that 
through  that  office  also  it  should  seek  the  enforcement  of  the 
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law  and  the  administration  of  exact  justice  and  that  it  should 
impose  upon  the  Public  Defender  the  same  quasi-judicial  func- 
tions as  are  imposed  upon  the  public  prosecutor.  Hence,  the 
Public  Defender  would,  like  the  public  prosecutor,  be  a quasi- 
judicial official. 

This  being  so,  then,  just  as  it  is  the  District  Attorney’s  duty 
to  dismiss  a prosecution  where  he  believes  the  accused  to  be 
innocent,  so  it  would  be  the  duty  of  the  Public  Defender  to  insist 
that  the  accused  plead  guilty  whenever  the  facts  disclosed  to 
him  by  the  accused,  or  by  an  investigation  of  the  evidence  in 
connection  with  the  statements  of  the  accused,  should  convince 
him  that  his  client  was  in  fact  guilty.  Certainly  this  would  be 
so  whenever  his  client  should  confess  that  he  was  guilty  and  the 
prosecution  should  be  in  possession  of  proof  which  would  make 
out  a prima  facie  case.  Furthermore,  it  would  be  his  duty  not 
only  to  insist  that  his  client  plead  guilty,  but  also  that  he  plead 
guilty  to  the  precise  grade  of  crime  which  the  confession  and 
evidence  might  reveal,  so  that  he  would  be  debarred  from  secur- 
ing for  the  accused  the  advantage  which  assigned  counsel  often 
secures  through  a plea  of  guilty  to  a lesser  degree  of  the  offense. 

It  is  safe  to  say  that,  if  this  conception  of  the  office  should 
obtain,  its  burdens  would  be  very  light,  for  obviously  only  those 
who  are  either  perfectly  conscious  of  their  innocence,  or  are  too 
stupid  to  appreciate  the  dangers  of  deceiving  their  counsel, 
would  seek  his  services. 

As  thus  conceived,  the  advantage  of  the  office,  if  any,  would 
lie  in  furnishing  an  addition  to  the  already  numerous  agencies 
which  the  State  employs  to  forestall  the  possibility  of  unjust 
prosecutions,  and  as,  under  existing  conditions,  that  possibility 
is  guarded  against  through  the  sifting  processes  of  the  magis- 
trates’ courts  and  the  grand  jury,  through  the  quasi-judicial 
functions  of  the  District  Attorney,  and  through  the  broad  powers 
vested  in  the  judges  of  the  criminal  courts — not  to  speak  of  the 
inhibitions  against  examining  the  accused,  against  securing  evi- 
dence against  him  from  witnesses  outside  of  the  territorial  juris- 
diction of  the  State,  and  the  many  artificial  restrictions  upon  the 
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investigation  of  the  facts  by  the  prosecution — it  would  seem 
reasonably  clear  that  the  additional  agency  is  unnecessary. 

Moreover,  as  against  any  possible  advantage  to  be  derived 
from  the  addition  of  this  further  investigational  agency,  there 
are  certain  apparent  and  marked  disadvantages.  For,  if  the 
Public  Defender  is  to  defend  only  those  persons  whom,  after 
investigation,  he  believes  to  be  innocent,  the  mere  fact  that  the 
accused  is  defended  by  the  Public  Defender,  would  give  him 
such  a standing  before  the  jury  as  almost  certainly  to  result  in 
his  acquittal,  notwithstanding  that  the  Public  Defender  might 
not  have  learned  all  the  facts,  and,  therefore,  have  erred  in  his 
judgment,  or  might  have  undertaken  the  defense  improperly 
for  ulterior  reasons.  Thus  in  considerable  degree  he,  instead  of 
the  court  and  jury,  would  become  the  tribunal  for  the  determina- 
tion of  the  guilt  or  innocence  of  an  accused  person. 

Furthermore,  under  this  conception  of  his  functions,  the 
Public  Defender  would  be  required  to  abandon  the  defense,  even 
in  the  course  of  the  trial,  in  any  case  where  he  should  find  that 
the  accused  had  misinformed  him  of  essential  facts,  or  where  he 
should  become  convinced  that  the  accused  was  guilty, — just  as, 
in  like  cases,  a district  attorney  should  abandon  the  prosecution 
whenever  he  becomes  convinced  of  the  defendant’s  innocence. 
Here  again  he  would  be  substituting  his  judgment  for  that  of 
the  court  and  jury — necessarily,  at  times,  to  the  unfair  prejudice 
of  the  accused. 


The  Public  Defender  as  an  Advocate 

If,  on  the  other  hand,  the  Public  Defender  is  to  maintain 
toward  the  accused  person  the  same  relation  as  a private  attor- 
ney is  obliged  to  maintain,  that  is,  to  defend  him,  whether  inno- 
cent or  guilty,  by  applying  his  knowledge  of  the  law  and  his  skill 
as  an  advocate  to  break  down  the  prosecutor’s  case  and  to  inject 
into  the  record  such  truthful  evidence  as  will  tend  to  assist  his 
client,  we  would  have  wThat  has  been  well  described  as  the 
anomalous  situation  of  a Public  Defender  paid  out  of  the  public 
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treasury  for  the  purpose  of  preventing  the  conviction  of  persons 
guilty  of  crime.  The  anomaly  becomes  the  greater  when  it  is 
remembered  that  the  decision  to  plead  guilty  or  to  stand  trial 
must  be  left,  in  this  conception  of  the  functions  of  the  office,  to 
the  determination  of  the  accused;  from  which  it  would  result 
that  the  abler  the  Public  Defender  and  his  staff,  the  greater 
would  be  the  number  of  guilty  defendants  who  would  prefer  to 
take  the  chances  of  a trial  rather  than  plead  guilty  to  the  crimes 
which  they  had  committed. 

Are  All  Persons  Charged  with  Crime , or  Only  the  Indigent , to  he 

Defended  ? 

In  considering  the  proposed  office  in  this  aspect  it  must  be 
remembered  that  one  of  the  chief  grounds  for  advocating  the 
creation  of  the  office  is  that  it  will  tend  to  create  a supposed 
“equality  before  the  law/’ 

If  the  assistance  of  the  Public  Defender  is  to  be  given  to  the 
indigent  alone,  there  is  fair  reason  to  object  to  the  creation  of  the 
office  on  the  ground  that  it  creates  a class  distinction  in  favor  of 
the  indigent  as  against  those  .who  have  means.  For  there  is 
considerable  force  in  the  suggestion  made  by  District  Attorney 
Cropsey  of  Kings  County,  in  his  letter  annexed  hereto,  and  by 
others,  that  an  accused  person  who  is  represented  by  a public 
official  will  have  a certain  prestige  which  those  who  are  repre- 
sented by  private  counsel  will  not  have. 

It  may  be  said  that  this  objection  is  not  a very  serious  one, 
because  the  advantage  which  the  indigent  would  secure  through 
this  prestige  would  be  offset  in  favor  of  those  of  means  by  the 
superiority  of  private  counsel.  The  objection,  however,  is  not 
so  easily  to  be  dismissed,  for  it  is  obviously  intended  that  the 
Public  Defender  and  his  staff  shall  be  men  of  considerable  ability, 
and  hence  superior  to  the  average  attorney  whom  the  man  of 
small  means  could  afford  to  employ. 

Indeed,  he  and  his  staff  would  probably  become  the  experts 
of  the  community  in  the  defense  of  criminal  cases  by  reason  of 
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their  specialization,  superior  to  all  but  the  very  ablest  of  the 
Bar.  The  equalization  would  therefore  apply  only  in  cases  of 
the  very  wealthy,  while  people  of  moderate  means,  unable  to 
employ  the  leaders  of  the  Bar,  would  be  worse  off  than  the 
indigent. 

Moreover,  the  question  arises  as  to  the  criterion  of  indigence. 
A person,  accused  of  a crime,  whose  trial  will  last  only  a day  or 
two  and  will  involve  neither  expensive  preparation  nor  any  great 
insight  into  the  law,  may  well  be  able  to  afford  counsel  thoroughly 
competent,  while  the  same  person,  if  accused  of  a crime,  whose 
trial  may  last  weeks,  or  even  months  (such  as  the  numerous 
offenses  against  the  postal  laws  with  which  we  are  now  familiar 
in  the  Federal  courts  and  the  more  rare  charges  of  conspiracy 
to  defraud,  etc.,  in  the  State  courts),  may  be  totally  unable  to 
secure  sufficient  funds  to  employ  experienced  counsel.  Is  he  to 
be  entitled  in  the  latter  case  to  the  services  of  the  Public  Defender 
and  not  in  the  former? 

Furthermore,  by  whom  are  his  rights  to  be  determined? 
Are  they  to  be  determined  by  the  Public  Defender  himself,  or  by 
some  other  person  or  body,  or  after  a judicial  inquiry  ? Whether 
or  not  the  applicant  is  entitled  to  the  services  of  the  Public 
Defender  will  be  a matter  difficult  of  decision  in  any  event,  no 
matter  to  whom  confided.  It  seems  inevitable  that  the  final 
result  would  be  the  extension  of  the  services  of  the  Public  De- 
fender to  any  person,  rich  or  poor,  who  might  claim  them. 

Increased  Expense 

The  extent  to  which  the  creation  of  the  office*  would  increase 
the  difficulties  of  the  administration  of  the  criminal  law  in  this 
county  will  become  manifest  when  it  is  realized  that,  roughly 
speaking,  the  number  of  accused  persons  who  plead  guilty  is 
approximately  four  times  as  great  as  those  who  are  convicted 
after  trial,  and  about  twice  as  great  as  the  total  of  those  wffio  are 

* Assuming  that  the  Public  Defender  is  conceived  as  an  advocate,  and  not 
as  a quasi-judicial  officer. 
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either  convicted  or  acquitted  after  trial.  In  other  words,  not 
more  than  one-third  of  all  the  criminal  cases  are  at  present  actu- 
ally tried  after  having  arrived  at  the  trial  stage,  that  is,  after 
having  passed  through  the  Grand  Jury  and  run  the  gauntlet  of 
the  District  Attorney’s  own  investigation  and  the  scrutiny  of 
the  courts  on  motions  or  demurrers. 

If  the  creation  of  the  office  of  a Public  Defender  should  result 
in  inducing  only  one-half  of  those  who  now  plead  guilty  to  demand 
a trial  (and  it  is  safe  to  assume  that  if  the  Public  Defender  were 
skillful,  at  least  that  percentage  would  seek  his  services),  it  would 
double  the  work  of  the  courts  and  require  a commensurate  in- 
crease in  the  number  of  the  courts  and  in  the  size  and  expense 
of  the  District  Attorney’s  office.  Furthermore,  the  Public  De- 
fender, if  he  should  appear  in  only  one-half  of  the  cases  which 
at  present  are  disposed  of  by  pleas  of  guilty,  would  be  compelled 
to  undertake  the  defense  of  anywhere  from  2000  to  3000  felony 
cases  a year,  omitting  entirely  from  consideration  the  very  much 
greater  number  of  misdemeanors. 

Any  one  at  all  familiar  with  the  practice  of  the  criminal  law 
knows  that  the  adequate  presentation  of  the  defense  in  a criminal 
case  almost  always  involves  more  labor  than  it  is  possible  for 
the  prosecution  to  devote  to  the  presentation  of  the  people’s 
case.  It  is  safe  to  say  that,  if  the  work  of  the  Public  Defender 
is  to  be  adequately  done,  he  will  require  a staff  of  trial  counsel, 
investigators,  process  servers,  clerks,  etc.,  at  least  as  large  and 
probably  much  larger  than  that  of  the  District  Attorney.  The 
additional  appropriation  for  the  expenses  of  his  office  would 
also  be  enormous,  for  no  conscientious  attorney,  charged  with 
the  defense  of  a criminal  case,  could  possibly  be  content  to  leave 
uninvestigated  and  unavailed  of,  if  helpful,  any  possible  source 
of  evidence.  (The  total  salaries  and  expenses  of  the  office  of  the 
district  attorney  of  New  York  County  amount  to  nearly  $500,000 
per  year.)  And  a conscientious  Public  Defender,  having  imposed 
upon  him  the  same  relation  to  his  client  as  that  of  private  counsel 
and  having  behind  him  the  resources  of  the  State,  would  neces- 
sarily be  compelled  to  give  to  each  case  as  elaborate  a defense  as 
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he  might  deem  useful  to  the  interests  of  his  client,  so  that  it  is 
hardly  an  exaggeration  to  say,  as  was  said  by  one  of  the  up- 
state district  attorneys,  that  the  creation  of  such  an  office  would 
insure  to  each  defendant  who  sought  its  services  a Thaw-like 
defense.  This,  in  itself,  would  increase  the  labor  both  of  the 
prosecuting  attorney’s  office  and  of  the  Public  Defender’s  office 
to  a degree  which  it  is  impossible  to  measure. 

THE  PUBLIC  DEFENDER  IDEA  AS  APPLIED  TO  CIVIL 

MATTERS 

Taking  up  now  the  proposed  reform  in  its  application  to  civil 
matters,  the  name  “Public  Defender’’  appears  to  us  a misnomer. 
In  this  aspect  the  office  really  fulfills  the  functions  here  per- 
formed by  the  Legal  Aid  Society,  modified  in  its  application  in 
Oklahoma  to  meet  local  needs.  In  our  opinion  no  necessity 
for  the  creation  of  such  an  office  exists  in  this  city. 

In  1876  a number  of  public-spirited  Germans  in  this  city 
established  The  German  Law  Protective  Society,  “ not  for  charity, 
but  for  justice  and  the  enforcement  of  all  just  and  honorable 
claims  on  the  part  of  such  poor  German  immigrants  as  were 
imposed  upon  by  reason  of  their  general  inexperience  of  condi- 
tions in  the  new  world.’’  The  good  offices  of  the  Society  were 
sought  so  much  by  immigrants  of  other  nationalities,  as  well  as 
United  States  citizens,  that  in  1890  its  name  was  changed  to 
The  Legal  Aid  Society  of  New  York.  From  the  beginning  the 
work  of  the  Society  was  supported  principally  by  voluntary 
contributions,  only  a small  fee  of  ten  cents  being  charged  each 
applicant  and  ten  per  cent,  of  all  sums  above  ten  dollars  recov- 
ered. The  constitution  of  the  Society  provides  that  its  purpose 
shall  be  “to  render  legal  aid,  gratuitously  if  necessary,  to  all 
who  may  appear  as  worthy  thereof,  and  who  are  unable  to  pro- 
cure assistance  elsewhere,  and  to  promote  measures  for  their 
protection.”  No  substantial  criticism,  as  far  as  we  know,  has 
been  made  of  the  work  of  this  Society.  For  many  years  it  has 
done  very  successfully  civil  work  of  the  same  character  as  that 
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imposed  upon  the  Public  Defender  of  Los  Angeles.  In  1913  it 
attended  to  39,189  applications,  of  which  it  carried  2434  cases 
into  court,  winning  about  seventy-five  per  cent. 

In  Oklahoma  the  application  of  the  title  “Public  Defender” 
to  the  office  held  by  Dr.  Stolper  is  even  more  of  a misnomer. 
Protection  and  preservation  of  the  estates  of  Indian  minors  and 
orphans  is  to  be  commended  in  the  highest  degree,  but  such  work 
differs  widely  from  that  of  enforcing  the  just  claims  and  demands 
of  poor  persons.  No  such  evil  to  be  remedied  exists  here;  the 
necessity  for  such  work  is  purely  local.  Investigation  and  prose- 
cution of  miscreant  public  officials  is  also  fully  provided  for  by 
other  officials  and  bodies  in  this  city  and  State. 

Unless  it  is  advisable  for  the  city  or  State  to  undertake  the 
work  of  protecting  and  enforcing  the  just  claims  and  demands  of 
poor  persons  rather  than  have  it  done  by  a body  supported  by 
voluntary  contributions,  we  see  no  sufficient  reason  for  a change 
here.  Such  a change,  in  our  opinion,  would  be  but  the  first 
step  toward  the  plank  of  “free  administration  of  justice”  con- 
tained in  the  platform  of  the  National  Socialist  Party  for  1912. 

But  if  it  is  advisable,  there  is  sufficient  authority  now  for 
the  City  to  at  least  assist  in  this  work*  and,  if  desirable,  it  can 
be  vested  with  the  power  to  assume  the  entire  financial  burden. 

CONCLUSION 

Your  committee,  therefore,  reports  that  in  its  opinion  it  is 
neither  necessary  nor  desirable  that  the  office  of  Public  Defender 
should  be  created  in  the  City  or  County  of  New  York. 

Annexed  hereto  are  copies  of  letters  from  ex-District  Attorney 
Whitman  of  New  York  County,  District  Attorney  Cropsey  of 
Kings  County  and  Eugene  Smith,  supporting  our  conclusion,  and 
from  Public  Defenders  Walton  J.  Wood  of  Los  Angeles,  Calif or- 

* In  1907,  Section  230  of  the  Greater  New  York  Charter  was  amended 
(see  Chapter  680,  Laws  of  1907)  by  giving  the  Board  of  Estimate  and  Ap- 
portionment power,  in  its  discretion,  to  appropriate  the  sum  of  $25,000  for 
the  uses  and  purposes  of  the  Legal  Aid  Society,  an  authority  which  has  not 
as  yet  been  exercised. 
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nia,  Henry  L.  Lyons,  of  Portland,  Oregon,  and  Guy  Graham  of 
Homston,  Texas,  and  Miss  Kate  Barnard,  Commissioner  of  Chari- 
ties and  Corrections  of  Oklahoma,  presenting  the  opposite  view. 


Henry  H.  Abbott 
Howard  S.  Gans 
Garrard  Glenn 

Respectfully  submitted 
George  Gordon  Battle,  Chairman 
Joseph  M.  Proskauer 
Elihu  Root,  Jr. 

Ralph  S.  Rounds 

Frederick  Trevor  Hill  Walter  F.  Taylor 

Jabish  Holmes  Allen  Wardwell 


Addison  S.  Pratt 

Edmond  E.  Wise 
Henry  A.  Forster,  Secretary 

• 
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APPENDIX 


DISTRICT  ATTORNEY’S  OFFICE 
COUNTY  OF  NEW  YORK 

Charles  S.  Whitman 
District  Attorney 

September  15,  1914. 

To  the  Committee  on  Courts  of  Criminal  Procedure 
New  York  County  Lawyers’  Association 
165  Broadway,  New  York  City 


Gentlemen  : 

This  is  the  first  opportunity  that  I have  had  to  reply  to  your 
letter  relative  to  the  question  of  the  creation  of  the  office  of 
“ Public  Defender,  ” an  official  whose  duty  it  would  be  to  under- 
take and  conduct  the  defense  of  persons  accused  of  crime  who 
are  unable  financially  to  secure  counsel  in  their  own  behalf.  You 
ask  for  a reply  based  on  my  experience,  and  my  opinion  in  the 
matter  would  therefore  be  based  on  conditions  as  we  find  them 
in  the  exercise  of  criminal  jurisdiction  in  the  City  of  New  York. 

You  make  the  following  specific  inquiries: 

First:  “As  to  whether  under  existing  procedure  there  has 
been  any  substantial  failure  of  justice  in  the  cases  of  indigent 
persons  charged  with  crime.” 

Second:  “Whether  there  is  basis  for  the  assertion  that  fully 
ten  per  cent,  of  those  sent  to  jail  are  innocent.” 

Third:  “Whether  there  is  any  basis  for  the  contention  that 
there  is  a lamentable  failure  of  duty  on  the  part  of  counsel  in 
a large  percentage  of  the  cases  in  which  the  Court  assigns  counsel 
to  defend  indigent  persons.” 

Fourth:  “Whether  the  existing  law  is  adequate  for  the  pro- 
tection of  indigent  persons  charged  with  crime,  especially  in 
so  far  as  procuring  compulsory  attendance  of  witnesses  is 
concerned.” 
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My  answer  to  the  first  three  would  be  in  the  negative.  I 
believe  there  has  been  no  failure  of  justice  which  was  due  to 
existing  procedure  or  which  would  have  been  remedied  under 
the  operation  of  the  Public  Defender.  In  my  opinion  the  charge 
that  ten  per  cent,  of  those  sent  to  jail  are  innocent  is  totally 
unwarranted,  and  a statement  which  should  require  some  sub- 
stantiation before  being  seriously  considered.  It  may  be  urged 
that  the  fact  that  convictions  are  set  aside  by  the  Appellate 
Courts  is  proof  that  in  some  cases  at  least  the  Appellate  Court 
believes  the  defendant  has  not  had  a fair  trial.  It  does  not 
follow,  however,  from  a reversal  that  the  defendant  is  innocent, 
or  that  the  Appellate  Court  believed  him  innocent.  In  this 
connection,  may  I draw  your  attention  to  the  fact  that  out  of 
44,000  convictions  procured  by  the  District  Attorney  of  New 
York  County  in  4^  years,  there  have  been  but  thirty-three 
reversals  on  appeal,  or  75/1000  of  one  per  cent,  of  the 
convictions. 

The  argument  has  frequently  been  urged  that  innocent  de- 
fendants have  been  persuaded  to  plead  guilty  by  attorneys  as- 
signed by  the  Court,  because  of  the  fact  that  the  defendant  was 
unable  to  pay  anything  and  that,  therefore,  the  attorney  defend- 
ing took  no  interest  in  the  case  and  desired  the  easiest  and 
quickest  disposition. 

Such  a charge  I regard  as  one  reflecting  seriously  upon  the 
integrity  of  the  Bar.  My  attention  has  never  been  drawn  to  such 
an  instance  during  the  time  that  I have  been  District  Attorney, 
and  I feel  certain  that  none  of  the  Judges  of  the  Criminal  Courts 
in  this  county  would  assign  any  attorney  to  the  case  of  an 
indigent  defendant,  who  was  suspected  of  indulging  in  such  a 
practice. 

There  are,  however,  ample  safeguards  against  any  such  mis- 
carriage of  justice.  The  invariable  practice  of  the  Courts  in 
this  county  is  to  remand  a defendant,  after  his  plea  of  guilty 
has  been  taken,  for  a period,  usually  one  week,  for  investigation. 
This  investigation  is  conducted  by  a Probation  Officer  appointed 
by  the  Court;  he  is  not  a representative  of  or  connected  with  the 
District  Attorney  in  any  way.  The  Probation  Officer  interviews 
the  defendant,  obtains  from  him  a statement  of  the  circumstances 
connected  with  the  crime  and  also  looks  up  his  family  record 
and  his  employers,  references,  etc.  These  facts  are  all  reported, 
in  writing,  to  the  Court  before,  the  imposition  of  sentence.  In 
addition,  the  defendant  is  almost  invariably  asked,  in  open  Court, 
for  an  explanation  of  his  crime.  It  has  been  my  experience,  and 
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that  of  my  assistants,  that  in  numerous  cases  defendants  in  order 
to  mitigate  or  palliate  their  offenses,  have  denied  to  the  Court 
any  intent  to  commit  the  crime,  or  have  otherwise  given  a state- 
ment of  facts  inconsistent  with  guilt  or  the  crime  charged  and 
to  which  they  pleaded  guilty;  and  it  is  the  invariable  practice 
of  the  Judge  to  direct  that  the  prisoner’s  plea  of  guilty  be  with- 
drawn and  that  a plea  of  not  guilty  be  substituted  unless  the 
prisoner  fully  confesses  his  guilt.  These  statements  are  taken 
by  the  official  reporter  of  the  Court  and  made  a part  of  the  record 
in  the  case,  and  I regard  it  as  well  nigh  impossible  for  a defendant 
to  be  sentenced  to  a term  of  imprisonment  upon  a plea  of  guilty 
to  a crime  which  he  did  not  commit. 

The  cases  wherein  there  has  been  “a  lamentable  failure  of 
duty  of  counsel’’  in  assigned  cases  are  rare  indeed.  It  should  be 
borne  in  mind  that  the  defense  by  assigned  counsel  is  undertaken 
for  the  most  part  by  counsel  who  make  a specialty  of  criminal 
practice,  and  the  same  counsel  who  defend  a great  majority  of 
the  paid  cases ; and  the  practice  that  they  are  able  to  build  up  of 
cases  in  which  they  are  paid  by  the  defendants  or  the  defendants’ 
friends  must  depend  to  a large  degree  on  their  successful  conduct 
of  the  defense  in  assigned  cases.  The  rights  of  the  accused  are 
safeguarded,  exceptions  to  adverse  rulings  of  the  Court  are  pre- 
served, and  suitable  and  timely  motions  in  behalf  of  the  defen- 
dants are  not  only  made,  but  argued  and  urged  earnestly  and 
vigorously.  Indeed,  it  is  hard  to  see  what  motive  assigned 
counsel  could  possibly  have  for  failing  to  interpose  an  honest 
defense. 

Of  course,  the  question  of  relative  competence  or  ability  of 
assigned  counsel  would  differ  in  no  respect  from  the  same  ques- 
tion as  applied  to  paid  counsel,  but  I undertake  to  say  that  no 
Court  would  assign  incompetent  counsel  to  the  defense  of  an 
indigent  accused  or  allow  counsel  to  continue  such  defense  if 
neglect  of  duty  on  such  counsel’s  part  developed  during  a trial. 

As  to  your  fourth  inquiry,  it  would  seem  only  to  be  necessary 
to  cite  sections  611  and  614  of  the  Code  of  Criminal  Procedure 
to  show  the  adequacy  of  the  present  law  for  procuring  compulsory 
attendance  of  witnesses.  Section  61 1 reads  as  follows:  “The 
Clerk  of  the  Court  at  which  an  indictment  is  to  be  tried  must  at 
all  times,  upon  the  application  of  the  defendant,  and  without 
charge,  issue  as  many  blank  subpoenas,  under  the  seal  of  the  Court 
and  subscribed  by  him  as  Clerk,  for  witnesses  within  the  State, 
as  may  be  required  by  the  defendant.”  Section  614  provides 
that  any  person  may  serve  a subpoena  and  that  a peace  officer  must 
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serve  any  subpoena  delivered  to  him  for  service,  either  on  the  part 
of  the  People  or  of  the  defendant. 

In  addition  to  this  it  is  the  practice,  in  this  County  at  least, 
on  the  statement  by  counsel  that  he  has  been  unable  to  find  or 
subpoena  witnesses  desired  for  the  defense,  to  tender  to  him  the 
efforts  of  the  process  servers  of  the  District  Attorney’s  office 
for  such  purpose.  In  that  case  subpoenas  issue  and  are  served 
commanding  the  appearance  of  witnesses  for  the  defense  in  the 
same  manner  as  witnesses  are  secured  for  the  People.  There 
can  be  no  question  that  the  number  of  witnesses  for  the  People 
who  escape  from  the  jurisdiction  of  the  Courts  or  conceal  them- 
selves to  avoid  attendance  at  trials  is  greater  a hundredfold 
than  the  number  of  witnesses  for  the  defendants  who  elude 
service  of  subpoenas. 

Treating  the  subject  generally,  it  would  seem  that  the  exist- 
ence of  such  an  office  would  present  a wholly  anomalous  situation. 
Consider  for  a moment  the  position  the  Public  Defender  would 
be  in, — a State  Officer  paid  by  the  State.  Would  he  owe  his 
duty  primarily  to  the  State,  or  to  the  prisoner  he  was  called  upon 
to  defend?  Unless  you  concede  that  the  Public  Defender  would 
abandon  entirely  his  duty  to  the  public  and  to  the  State  which 
employs  him  and  seek  only  to  secure  an  acquittal  by  any  and 
every  means,  then  does  not  the  District  Attorney  in  his  quasi- 
judicial aspect  furnish  more  real  protection  to  worthy  or  innocent 
persons  accused  of  crime,  for  in  the  discharge  of  a duty  alike  to 
the  accused  and  to  the  State  the  Public  Defender’s  duty  would 
coincide  exactly  with  that  of  the  District  Attorney. 

That  the  District  Attorney  does  exercise  a quasi- judicial  duty 
is  easily  demonstrable  by  the  records.  During  the  year  1913  there 
were  presented  to  the  Grand  Jury  6825  cases  for  indictment. 
Of  this  number,  1648  were  discharged  by  the  Grand  Jury  upon 
the  advice  or  with  the  consent  and  concurrence  of  the  District 
Attorney ; and  of  the  remaining  number,  in  which  indictments  were 
found,  1062  were  discharged  by  motion  of  the  District  Attorney 
after  a thorough  investigation  of  the  facts  in  the  case. 

It  is  urged  that  the  prosecution  is  sometimes  overzealous 
to  obtain  a conviction,  owing  to  the  pressure  of  public  sentiment, 
or  something  of  that  kind.  Would  it  not  be  likewise  true  that 
a Public  Defender  holding  a public  office  depending  also  upon 
public  approval  for  his  acts  might  be  swayed  and  thus  deterred 
from  interposing  the  defense  the  accused  is  entitled  to? 

With  how  much  greater  force  might  it  not  be  urged,  to  the 
destruction  of  the  confidence  of  the  people  in  the  justice  and 
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fairness  of  their  criminal  courts,  that  a defendant  had,  in  the 
event  of  a conviction,  been  “railroaded”  by  collusion  between 
two  public  officers,  the  Public  Prosecutor  and  the  Public  Defen- 
der, both  of  whom  would  necessarily  be  officers  of  the  same  Court  ? 
The  very  official  character  of  a Public  Defender  would  be  used 
to  support  the  contention  of  an  inadequate  defense,  and  it  would 
be  urged  that  the  Public  Defender  was  the  paid  employee  of 
those  who  were  seeking  to  convict,  i.  e .,  the  People. 

The  safeguards  now  surrounding  a defendant  in  a criminal 
case  are  as  great  as  they  could  be  without  a breaking  down  entirely 
of  justice.  The  accused  has  the  benefit  of  every  possible  advan- 
tage and  presumption.  The  verdict  must  be  unanimous,  requir- 
ing conviction  in  the  minds  of  the  jurors  beyond  all  reasonable 
doubt.  The  presumption  of  innocence  remains  with  the  defen- 
dant throughout  the  trial.  The  testimony  of  an  accomplice  is 
not  sufficient  to  convict.  A confession  is  not  enough.  The 
case  for  the  People  must  pass  the  scrutiny  of  a trial  judge.  The 
defendant  is  entitled  to  counsel  under  the  present  operation  of 
our  practice,  whether  paid  or  assigned.  The  defendant  has  the 
right  to  stand  mute  and  cannot  be  compelled  to  take  the  witness- 
stand.  Witnesses  for  the  People  must  confront  the  defendant, 
and  their  depositions  cannot  be  used,  although  depositions  are 
allowed  in  behalf  of  the  defendant.  The  challenges  for  cause 
and  peremptory  challenges  insure  to  the  defendant  a trial  by  as 
fair  a jury  as  human  means  makes  possible. 

Thus,  the  whole  system  of  criminal  jurisprudence  is  devised 
and  operated  for  the  protection  of  the  innocent.  The  charge 
against  the  accused  is  put  through  a series  of  successive  filtra- 
tions  or  tests,  during  all  of  which  the  presumption  of  innocence 
continues.  There  is  the  process  before  the  original  peace  officer, 
the  examination  before  the  Magistrate,  the  scrutiny  of  the  Grand 
Jury,  the  judgment  of  the  District  Attorney  before  or  after 
indictment  by  the  Grand  Jury,  the  examination  by  the  District 
Attorney  preliminary  to  trial,  the  discretion  of  the  trial  court  to 
discharge  accused  for  failure  of  the  People’s  case,  and  all  of  these 
before  the  defendant  has  been  compelled  to  make  a single  move 
in  his  own  behalf.  Then,  with  every  means  available  for  the 
introduction  of  witnesses  in  his  own  behalf,  a jury  picked  as 
largely  by  the  defendant  as  by  the  People,  must  unanimously 
find  him  guilty  beyond  all  reasonable  doubt.  Thereafter  he  is 
still  safeguarded  by  his  right  to  prosecute  his  motion  for  a new 
trial,  and  later  his  appeal.  Concretely  stated,  of  the  twelve  to 
fifteen  thousand  arrests  for  felonies  annually,  about  one-third 
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ever  reach  the  state  of  trial  by  jury,  owing  to  the  successive  pro- 
cesses which  I have  enumerated.  There  can  be  no  doubt  that 
in  thus  exercising  our  zeal  for  the  protection  of  the  innocent, 
thousands  upon  thousands  of  persons  actually  guilty  do  escape. 

Indeed,  so  great  are  the  safeguards  surrounding  the  accused 
that  the  administration  of  our  criminal  law  has  been  severely 
criticized,  and  President  Taft,  speaking  at  Chicago  in  1909,  but 
reflected  the  sentiments  of  probably  the  majority  of  our  people, 
when  he  said:  “ It  is  not  too  much  to  say  that  the  administration 
of  criminal  law  in  this  country  is  a disgrace  to  our  civilization; 
and  that  the  prevalence  of  crime  and  fraud  is  due  largely  to  the 
failure  of  the  law  and  its  administration  to  bring  the  criminal 
to  justice.  We  have  about  nine  thousand  homicides  annually 
in  the  United  States,  and  about  one  out  of  one  hundred  results 
in  the  conviction  of  the  person  committing  the  homicide  followed 
by  execution.” 

In  my  opinion,  the  creation  of  a Public  Defender  as  part  of 
the  present  machinery  of  criminal  justice  would  be  but  the  addi- 
tion of  a human  factor,  in  addition  to  those  already  acting,  and 
operating  as  much  or  more  to  protect  the  innocent  as  to  convict 
the  guilty,  and,  I believe,  a factor  in  no  manner  as  efficient  as 
those  already  operating,  and  that  it  would  be  but  a hindrance 
to  the  prosecution  of  the  guilty,  without  appreciable  concurring 
benefit  to  the  innocent  accused,  and  that  it  would  be,  aside  from 
the  expense  involved  upon  the  several  counties,  a useless  and 
futile  experiment. 

In  closing,  let  me  say  that  I know  of  no  theory  under  which 
the  individual  accused  of  crime  is  entitled  to  the  same  authority 
and  right  as  the  sovereign  State  possesses.  The  State  is  seeking 
in  every  case  to  do  justice  to  the  individual.  The  individual 
defendant  is  seeking  in  each  case  only  his  own  acquittal,  by 
whatsoever  means  it  may  be  brought  about.  But  in  spite  of 
this,  the  accused  individual,  as  I have  attempted  to  show,  is 
given  an  enormous  advantage  over  the  People,  in  every  case. 
Why  should  the  State  pay  for  the  defeat  of  the  very  purposes 
for  which  the  present  elaborate  system  is  maintained? 

Respectfully 

Charles  S.  Whitman 

District  Attorney 
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JAMES  C.  CROPSEY,  DISTRICT  ATTORNEY,  KINGS  COUNTY 


Terence  J.  McManus,  Esq. 
170  Broadway 

New  York  City 


September  2,  1914. 


My  dear  Mr.  McManus: 

Your  letter  of  the  13th  of  last  month,  written  on  behalf  of 
the  Committee  on  Courts  of  Criminal  Procedure  of  the  City  of 
New  York,  appointed  by  the  County  Lawyers’  Association,  in 
the  matter  of  a Public  Defender,  was  duly  received. 

You  ask  certain  questions  which  I will  proceed  to  answer  in 
their  order.  (1)  There  has  been  no  substantial  failure  of  justice 
in  cases  of  indigent  persons  charged  with  crime  in  this  county. 
The  defendants  who  have  been  the  least  ably  defended  have 
been  those  who  have  selected  and  employed  their  own  counsel 
and  not  those  who  have  had  counsel  assigned  them  by  the  court, 
and  even  in  those  cases  there  has  been  no  substantial  failure 
of  justice,  for,  while  it  is  possible  that  some  of  the  defendants 
would  have  been  acquitted  had  they  been  represented  by  abler 
lawyers  who  might  have  succeeded  in  fooling  the  jury,  there 
was  no  substantial  failure  of  justice  in  those  cases,  for  the 
defendants  who  were  convicted  were  guilty  and  should  have  been 
convicted. 

(2)  In  this  county  there  certainly  is  no  basis  for  the  asser- 
tion that  fully  ten  per  cent,  of  the  persons  convicted  are  innocent. 
I have  given  particular  attention  to  this  matter  since  I have  been 
District  Attorney — a period  over  something  like  two  and  one- 
half  years — and  feel  absolutely  certain  that  if  any  innocent 
people  are  convicted  here  the  percentage  of  them  is  less  than  one 
tenth  of  one  per  cent,  of  the  entire  number  of  those  convicted; 
in  other  words,  that  practically  no  innocent  people  have  been 
convicted  in  this  county.  A year  or  more  ago  a man  was  con- 
victed here  of  a crime,  who  had  a bad  record,  having  been  previ- 
ously convicted,  and  the  circumstances  and  proof  were  certainly 
against  him,  but  my  assistant  who  tried  the  case  felt,  after  the 
verdict  of  guilty  was  rendered,  that  it  was  possible  that  a mistake 
had  been  made  and  he  started  out  to  look  up  evidence  on  behalf 
of  the  defendant,  which  neither  the  defendant  nor  his  lawyer 
had  produced  on  the  trial,  and  he  became  satisfied  that  the  de- 
fendant had  a perfect  alibi  and  was  innocent,  although  this  had 
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not  been  shown.  Thereupon  we  moved  to  have  the  conviction 
set  aside,  which  was  done,  and  the  indictment  dismissed. 

(3)  I do  not  think  there  has  been  lamentable  failure  of  duty 
of  counsel  in  any  considerable  number  of  cases  in  which  the  Court 
has  assigned  counsel.  I think  that  may  have  been  true  in  a 
few  cases  in  which  counsel  were  not  assigned.  It  certainly  has 
not  been  true  in  the  great  bulk  of  cases  in  which  counsel  have 
been  assigned,  the  assigned  counsel  for  the  most  part  being  fully 
as  capable  and  quite  as  upright,  if  not  more  so,  than  many  of 
the  counsel  who  are  retained  by  the  defendants  to  represent  them. 

(4)  I think  the  existing  law  is  adequate  for  the  protection  of 
indigent  persons  charged  with  crime,  especially  as  to  procuring 
compulsory  attendance  of  witnesses.  There  has  been  little  or 
no  complaint  in  any  cases  of  the  inability  to  procure  the  attend- 
ance of  witnesses  for  the  defendant.  In  fact,  and  this  may  be 
natural,  it  seems  to  be  easier  for  the  defendant  to  obtain  his 
witnesses  than  for  the  prosecution  to  do  so.  Regarding  the 
necessity  for  the  creation  of  an  office  such  as  a Public  Defender, 
about  which  you  ask  my  views,  I beg  to  say  that  I do  not  feel 
there  is  any  necessity  for  such  an  office.  On  the  contrary,  I' 
feel  that  it  would  be  a misfortune  if  such  an  office  were  created. 
I think  it  would  be  misleading,  and  improperly  so,  to  jurors  to 
have  defendants  defended  by  a public  official  paid  by  the  county. 
The  situation  of  the  State  paying  someone  to  defend  the  same 
persons  would,  I think,  be  anomalous.  We  have  found  in  mur- 
der cases  in  which  counsel  was  assigned  by  the  Court  that  the 
fact  of  itself  has  influenced  jurors  in  arriving  at  their  decision 
of  acquittal.  Of  course,  it  has  and  should  have  nothing  what- 
ever to  do  with  the  verdict  but  we  have  to  try  criminal  cases 
before  a jury  composed  of  men  of  all  kinds  and  there  are  many 
who  apparently  are  influenced  by  just  such  considerations.  If 
such  an  office  were  in  existence,  I should  expect  there  would  be 
many  less  pleas  of  guilty  than  are  now  offered.  This  would 
mean  that  a greater  number  of  cases  would  have  to  be  tried,  thus 
requiring  a large  increase  in  the  force  of  the  Prosecuting  Attorney, 
as  well  as  a large  force  in  the  office  of  the  Public  Defender,  and 
this  greatly  increased  expense,  in  my  judgment,  would  be  wholly 
unwarranted.  As  it  is  now,  many  guilty  people  are  acquitted, 
and  with  the  greater  number  of  trials  there  would  probably  be  at 
least  a proportionate  increase  in  the  number  of  guilty  persons 
who  would  be  acquitted. 

Certainly  so  far  as  this  county  is  concerned,  the  experiment 
would  not  only  prove  very  costly,  but  is  not  justified  by  the 
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conditions.  The  sentiment  in  favor  of  creating  such  a position, 
in  my  judgment,  is  merely  founded  upon  manufactured  senti- 
mentality and  not  upon  an y actual  need. 

Truly  yours 

James  C.  Cropsey 

District  A ttorncy 


THE  CROSSWAYS 
Nokfolk,  Conn. 

August  1 8,  1914. 

My  dear  Mr.  Forster: 

I have  your  letter  of  the  13th  instant,  offering  me  the  oppor- 
tunity of  expressing  to  the  Committee  on  Law  Reform  my  views 
regarding  the  proposed  institution  of  the  office  of  Public  Defender. 

Some  years  ago,  when  Mr.  Z.  R.  Brockway  was  superinten- 
dent of  the  Elmira  Reformatory,  I asked  him  whether  in  his 
opinion  the  miscarriage  of  justice  resulted  often  in  the  convic- 
tion and  imprisonment  of  innocent  persons.  Mr.  Brockway 
possessed  a most  remarkable  power  in  reading  human  character ; 
and  it  was  to  this  power,  enabling  him  to  deal  with  the  convicts 
individually  rather  than  in  the  mass,  that  he  owed  in  large  measure 
his  world- wide  fame  as  a prison  manager.  He  had  spent  his 
life  in  the  treatment  of  prisoners  and  I felt  that  there  was  perhaps 
no  person  living  whose  opinion  upon  the  question  submitted 
would  be  more  authoritative.  Mr.  Brockw^ay  replied  that  more 
than  10,000  prisoners  had  passed  under  his  personal  control  and 
management  and  amongst  them  all,  there  had  been  but  one  soli- 
tary convict  who,  Mr.  Brockway  had  become  convinced,  was  inno- 
cent of  the  crime  charged  against  him;  there  was  one  other 
instance  regarding  which  he  entertained  a serious  doubt  whether 
it  was  a case  of  guilt  or  innocence.  But  with  these  two  excep- 
tions, he  declared  that  he  had  never  had  reason  to  doubt  the 
guilt  of  any  one  of  the  vast  army  of  convicts  with  whom  he  had 
been  brought  into  close  contact. 

I suppose  that  a majority  of  the  inmates  of  any  prison  will 
aver  their  innocence  of  the  crime  of  which  they  were  convicted. 
But  the  above  declaration  of  Mr.  Brockway  convinces  me  that 
the  belief  (which  may  perhaps  be  called  a current  belief)  that 
our  prisons  contain  many  innocent  persons  wrongly  sentenced 
for  offenses  they  never  committed  is  an  erroneous  and  unfounded 
belief.  Recent  researches  have  emphasized  the  fact  that  many 
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of  these  prisoners  are  feeble-minded  persons  who  ought  to  have 
been  confined  in  custodial  asylums  instead  of  prisons;  but  that 
there  is  no  reason  to  doubt  that  they  actually  committed  the 
unlawful  act  of  which  they  were  convicted  was  the  meaning 
of  Mr.  Brockway’s  declaration.  The  error  done  in  these  cases 
relates  not  to  their  trial  but  to  the  place  of  their  confinement 
and  their  treatment  after  trial. 

Under  the  existing  system  of  criminal  procedure,  I believe 
the  principal  danger  to  be  averted  is  the  escape  of  the  guilty 
and  not  the  conviction  of  the  innocent.  In  most  criminal  cases 
the  difficulties  in  the  way  of  detecting  and  proving  the  crime, 
of  securing  witnesses  whose  testimony  is  admissible  under  the 
technical  rules  of  evidence,  of  removing  from  the  minds  of  the 
jury  all  reasonable  doubt  are  now  almost  insurmountable.  But 
they  would  be  dangerously  augmented  if  in  every  criminal  trial 
there  intervened  a Public  Defender  animated  by  the  gaudium 
certaminis  of  a fighting  advocate,  bent  upon  winning  a victory 
for  his  client  at  all  hazards,  suppressing  evidence  unfavorable 
to  the  defense  and  using  all  the  resources  of  technicality  and 
emotionalism  that  belong  to  the  alert  criminal  lawyer. 

While  I believe  that  it  seldom  happens  that  a person  is  con- 
victed of  an  offense  which  he  did  not  commit,  it  cannot  be  denied 
that  the  result  of  a criminal  trial  is  apt  to  be  most  unsatisfactory. 
The  Court  is  often  imperfectly  informed  about  the  antecedents 
and  the  mental  condition  of  the  person  on  trial,  how  far  the  crime 
may  have  been  the  result  of  inherited  tendencies  or  influenced 
by  the  environment  in  which  the  prisoner  has  grown  up  and  in 
which  his  character  has  been  moulded.  Crimes  are  often  com- 
mitted through  ignorance  or  under  overwhelming  provocation; 
there  are  numberless  attendant  facts  and  circumstances  that 
palliate  or  aggravate  the  offense  and  yet  often  are  not  brought 
to  the  knowledge  of  the  Court.  Thus  the  Court  is  frequently 
unable  fairly  to  temper  justice  with  mercy. 

Knowledge  and  a record  of  facts  of  the  kind  just  indicated 
are  of  the  utmost  value,  not  only  in  enabling  the  judge  to  give 
an  appropriate  sentence,  but  in  guiding  the  prison  authorities 
how  to  treat  the  prisoner  with  a view  to  his  reformation. 

It  should  be  the  main  function  of  a Public  Defender  (now 
filled  in  part  by  probation  officers)  to  gather  all  such  facts  and 
circumstances  as  are  available  regarding  each  person  brought  to 
trial  and  the  knowledge  of  such  facts  would  render  the  whole 
administration  of  the  criminal  law  more  intelligent  and  just. 

The  value  of  a Public  Defender  would  depend  upon  the 
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defined  functions  of  his  office  and  largely  upon  the  personal  char- 
acteristics and  temperament  of  the  man  holding  the  office.  If 
the  office  is  to  be  antagonistic  to  that  of  the  District  Attorney 
and  the  Defender,  as  attorney  for  the  defendant,  is  to  be  pitted 
against  the  District  Attorney,  as  attorney  for  the  people,  the 
result  would  be  most  disastrous  and  the  danger  in  creating  such 
an  office  is  that  it  would  naturally  tend  to  assume  an  opposing 
and  hostile  attitude  toward  the  District  Attorney’s  office. 

A Public  Defender  ought  to  be  regarded  and  ought  to  regard 
himself  not  as  attorney  for  the  defendant  but  as  attorney  for 
the  public.  It  is  for  the  interest  of  the  public  that  every  person 
charged  with  crime,  if  guilty,  should  be  judicially  treated  as 
guilty  and,  if  innocent,  should  be  judicially  declared  innocent.  To 
bring  about  this  twofold  result  must  be  the  only  legitimate  end 
and  aim  of  a Public  Defender;  but  it  is  equally  the  only  legitimate 
end  and  aim  of  a District  Attorney.  It  follows  that  a Public 
Defender,  to  be  of  any  value  to  the  public,  must  co-operate  with 
the  District  Attorney  and  be  practically  an  assistant  and  co- 
worker with  the  District  Attorney  (and  such,  I understand,  is 
now  the  case  in  Oklahoma).  If  he  antagonizes  the  District 
Attorney  by  striving  for  instance  to  procure  the  acquittal  of  a 
guilty  defendant,  he  obstructs  the  administration  of  justice  and 
the  State  is  divided  against  itself,  with  the  unseemly  spectacle  of 
one  public  officer  contending  against  another  public  officer. 

The  duty  of  the  District  Attorney  to  protect  the  innocent  is 
as  binding  as  the  duty  to  prosecute  the  guilty.  The  former  duty 
District  Attorneys  are  prone  to  neglect  in  their  unmeasured 
zeal  to  win  a victory  of  guilty  in  every  prosecution  upon  which 
they  enter.  The  demand  for  a Public  Defender  has  arisen  from 
this  neglect  of  District  Attorneys  to  perform  an  essential  part 
of  their  duty.  If  the  District  Attorney  in  a criminal  trial  should 
impartially  present  all  the  evidence  at  his  command,  whether 
favorable  to  the  prosecution  or  to  the  defendant,  aiming  to 
secure  justice  only,  he  would  best  serve  the  public  interest  and 
best  discharge  his  full  duty. 

To  create  a public  official  vested  with  power  to  oppose  and 
obstruct  the  prosecution  of  crime  might  well  bring  chaos  into 
the  administration  of  the  criminal  law. 

Thanking  the  Committee  and  yourself  for  your  courtesy,  I 
remain, 

Yours  sincerely 

Henry  A.  Forster,  Esq.  Eugene  Smith 

Secy.  Law  Reform  Committee 
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OFFICE  OF  PUBLIC  DEFENDER,  LOS  ANGELES  COUNTY 

HALL  OF  RECORDS 
Main  2300  Home  60831 

Los  Angeles,  Cal. 


July  9,  1914, 

Mr.  Henry  A.  Forster 
76  William  St. 

New  York  City 


Dear  Sir: 

I am  indeed  pleased  that  the  Association  of  the  Bar  of  the 
City  of  New  York  has  asked  its  Law  Reform  Committee  to 
consider  and  report  upon  the  question  of  the  necessity  for  a 
Public  Defender.  I have  already  mailed  copies  of  our  pamphlet 
which  came  from  the  press  last  month,  explaining  the  duties  of 
the  office  in  Los  Angeles,  the  necessity  for  the  office  and  the  suc- 
cessful manner  of  its  operation.  Your  committee  has  asked  me 
to  answer  several  questions,  but  I must  frankly  state  that  it  seems 
to  me  that  most  of  these  are  questions  which  can  not  be  .solved, 
except  in  a very  limited  way,  by  the  appointment  of  a Public 
Defender.  You  ask  for  “information  as  to  how  the  Public  De- 
fender deals  with  metropolitan  conditions  as  well  as  with  those 
evils  of  criminal  procedure  which  the  law  reform  ideas  of  Jeremy 
Bentham  point  out,”  etc.  We  have  been  in  office  only  six 
months  and  have  not  considered  it  wise  to  try  to  bring  about 
radical  changes  in  criminal  procedure.  We  have  tried  to  demon- 
strate the  necessity  for  a competent  attorney  to  bring  before  the 
Court  the  facts  and  law  which  are  favorable  to  the  accused  and 
which  the  Court  should  know  in  order  to  determine  the  guilt  or 
innocence  of  the  accused  and  to  fix  the  proper  penalty  in  case 
guilt  is  shown.  These  points  are  discussed  in  the  pamphlet  to 
which  reference  has  already  been  made. 

I can  not  say  whether  the  proposition  for  public  defenders 
came  from  California  or  Oklahoma,  or  both.  About  twenty 
years  ago  bills  were  introduced  in  a number  of  the  State  legisla- 
tures, New  York  among  them,  calling  for  the  creation  of  the 
office  of  Public  Defender.  Whether  these  bills  were  properly 
presented  or  properly  discussed  I am  not  aware.  A number  of 
years  ago  such  a bill  was  passed  by  the  lower  branch  of  the  Cali- 
fornia Legislature.  Several  years  ago  an  officer  called  “Public 
Defender”  was  created  in  Oklahoma  but  the  duties  of  this  officer 
were  far  different  from  those  of  the  Public  Defender  of  Los 
Angeles,  and  I do  not  think  that  the  term  “Public  Defender” 
should  have  been  used  in  Oklahoma.  In  that  State  the  official 
mentioned  was  the  legal  officer  of  the  Commissioner  of  Charities 
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and  Corrections.  His  principal  duties  were  to  assist  in  the  in- 
spection of  State  institutions  and  to  safeguard  the  interests  of 
minor  children  in  matters  pertaining  to  the  guardianship  of  their 
estates.  The  Oklahoma  laws  provide  for  the  appointment  of  an 
attorney,  not  the  Public  Defender,  to  defend  accused  persons, 
the  attorney  to  receive  a nominal  fee  for  the  service.  It  seems 
that  in  the  discussion  of  the  office  of  Public  Defender  the  official 
bearing  that  name  in  the  State  of  Oklahoma  need  not  be  consid- 
ered, since  his  duties  are  hardly  the  duties  which  are  being  con- 
sidered in  discussions  now  taking  place  throughout  the  country. 
I know  of  no  city  other  than  Los  Angeles  where  the  office  of 
Public  Defender  has  been  given  a trial. 

In  California  grand  juries  sometimes  present  indictments 
but  cases  tried  upon  grand  jury  indictments  form  a very  small 
percentage  of  the  cases  brought  to  trial.  Any  citizen  may  make 
complaint  against  another  before  a justice  of  the  peace  or  other 
committing  magistrate.  The  magistrate,  if  it  is  a felony  charge, 
examines  the  evidence  to  determine  if  there  is  probable  cause. 
If  it  appears  from  the  examination  that  a public  offense  has  been 
committed  and  that  there  is  “sufficient  cause  to  believe  the  de- 
fendant guilty  thereof,  the  magistrate  must  hold  the  defendant 
to  answer  for  trial  in  the  Superior  Court.”  Within  thirty  days 
thereafter  the  District  Attorney  files  an  information.  This  is  the 
course  pursued  in  nearly  all  of  the  criminal  prosecutions  of  Cali- 
fornia. In  the  large  cities  the  custom  prevails  on  the  part  of 
the  magistrates  to  refer  complaints  to  the  prosecuting  attorneys, 
who  determine  whether  or  not  a warrant  of  arrest  should  issue. 
Prosecutions  based  upon  grand  jury  indictments  are  used  only 
in  exceptional  cases  where  it  is  difficult  for  the  prosecuting  attor- 
ney to  learn  the  facts,  or  where  no  citizen  cares  to  swear  to  a 
complaint.  Our  Code  provides  that  a grand  jury  “ought  to 
find  an  indictment  when  all  the  evidence  before  them,  taken 
together,  if  unexplained  or  uncontradicted,  would,  ih  their  judg- 
ment, warrant  a conviction  by  a trial  jury.”  I have  no  doubt 
that  prosecuting  officers  as  a whole  are  honest  and  intelligent 
men  who  do  not  want  to  commence  unjust  prosecutions.  We 
must  bear  in  mind,  however,  that  in  nearly  every  prosecuting 
attorney’s  office  in  the  large  cities  there  are  a number  of  youthful 
prosecutors,  often  beginners  in  the  practice  of  law,  serving  under 
meager  salaries.  There  is  great  danger  that  such  men  would 
have  warrants  issued  unwisely.  They  must  depend  upon  the 
statements  of  the  complaining  witnesses  and  these  are  sometimes 
actuated  by  malice.  The  complainants  do  not  tell  all  the  facts 
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to  the  prosecuting  officer.  Again,  the  prosecuting  officer,  in 
many  cases,  must  depend  upon  the  statements  of  detectives  and 
policemen,  and  it  is  well  known  that  these  men  sometimes  are 
not  reliable  from  several  standpoints.  The  creation  of  the  office 
of  Public  Defender  is  the  logical  safeguard  against  unjust  prose- 
cutions. Many  prosecutions  are  undertaken  in  good  faith  when 
the  proper  facts  brought  out  in  favor  of  the  defendant  will  show 
that  the  prosecution  should  not  have  been  commenced.  If  the  de- 
fendant is  unable  to  employ  an  attorney  and  is  unable  to  provide 
the  expenses  of  bringing  out  the  evidence  in  his  favor,  the  Public 
Defender  is  the  means  whereby  he  is  assured  even  justice  in  the 
Court. 

The  question  of  the  right  of  the  accused  to  refuse  to  testify 
in  Court,  and  of  the  right  of  the  police  officer  to  put  him  through 
the  “third  degree,”  are  questions  which  have  been  troublesome 
in  the  administration  of  law  for  a very  long  time.  It  is  clear 
that  the  so-called  “third  degree”  can  not  be  used  against  wealthy 
defendants  with  the  same  ease  with  which  it  can  be  used  against 
the  indigent  for  the  simple  reason  that  the  wealthy  have  the 
advice  of  their  attorneys  at  all  times  and  in  most  cases  can  be 
released  on  bail.  I have  seen  newspaper  editorials  suggesting 
that  the  Public  Defender  should  be  able  to  abolish  the  “third 
degree.”  Personally  I would  not  take  an  extreme  view  on  this 
point.  The  arresting  officer  should  have  the  right  to  question 
the  accused  but  it  should  not  be  done  in  the  manner  often  referred 
to  as  the  “sweat  box”  or  the' “third  degree.”  I believe  the 
statements  of  the  accused  should  be  taken,  not  in  the  jail,  but 
in  the  office  of  the  jailer  or  of  the  police  department  and  that  the 
statement  should  be  taken  before  a notary  public.  It  is  a matter 
of  frequent  occurrence  for  police  officers,  some  of  whom  are  un- 
feliable,  to  supply  the  evidence  needed  to  convict  by  bringing  in 
a so-called  “confession.”  If  the  accused  are  to  be  interrogated 
and  such  confessions  used  in  a trial,  safeguards  should  be  pro- 
vided which  will  require  that  the  evidence  of  the  confession  is 
reliable  and  trustworthy. 

On  the  other  hand,  I fail  to  see  why  any  citizen  has  the  right 
to  refuse  to  tell  the  truth  in  court,  unless  possibly  an  exception 
be  made  to  preserve  certain  confidential  relations.  The  rule 
exempting  a defendant  from  incriminating  himself  has  come  down 
to  us  from  the  time  when  conditions  were  very  different  from 
those  of  the  present  day.  Such  a strong  prejudice  arose  in  the 
mind  of  the  people  from  the  conduct  of  the  inquisitioners  that 
we  have  to-day  this  rule  which  sometimes  enables  a guilty  man 
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to  escape.  A citizen  can  not  refuse  to  be  sworn  to  tell  the  truth 
if  it  hurts  his  neighbor.  He  should  have  no  greater  privilege 
for  himself.  If  he  is  innocent,  the  truth  can  not  hurt  him.  If  he 
is  guilty,  he  has  no  right  to  conceal  the  truth.  Whether  the 
Court  be  given  the  right  to  comment  upon  the  failure  of  the  de- 
fendant to  testify,  makes  very  little  difference,  for  the  jury,  in 
most  cases,  will  take  into  consideration  the  fact  that  the  defen- 
dant does  not  take  the  witness  stand  to  explain  the  situation. 
It  is  a case  similar  to  that  in  which  the  Court  instructs  the  jury 
that  a witness  false  in  one  part  of  his  testimony  is  to  be  distrusted 
in  others.  It  is  a matter  that  the  jury  should  know,  if  it  is  com- 
petent to  decide  the  case,  without  being  informed  by  the  Court. 

Doubtless  the  jury  could  decide  the  real  merits  of  the  case 
better  if  it  were  not  allowed  to  read  newspaper  accounts  of  the 
charge  and  the  progress  of  the  trial.  I see  no  way,  however,  to 
keep  the  jury  from  reading  newspaper  reports  of  the  trial  unless 
the  jury  be  kept  together  in  charge  of  an  officer  at  all  times  and 
allowed  to  read  only  those  papers  from  which  reports  of  the  trial 
have  been  cut  out.  In  a recent  case  in  this  city  this  course  was 
followed.  It  would  not  be  practicable  to  do  this  in  all  cases. 
Our  office  has  adopted  the  policy,  in  some  cases,  of  asking  the 
Court  to  especially  instruct  the  jury  to  refrain  from  reading  news- 
paper reports  of  trials  until  after  the  jury  has  arrived  at  a verdict. 
There  is  no  doubt  that  the  same  condition  prevails  on  the  Pacific 
Coast  as  in  other  parts  of  the  country  in  this  regard.  Wide- 
awake newspapers  are  a part  of  our  modern  life  and  I do  not 
believe  that  it  is  possible  to  devise  a method  which  will  entirely 
eliminate  the  dangers  which  might  creep  in.  It  must  be  remem- 
bered that  publicity  given  to  proceedings  in  the  courts  in  most 
cases  is  a great  aid  to  justice,  even  though  in  some  cases  evil 
might  result. 

Yours  very  truly 

Walter  J.  Wood 
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Telephone  Main  1201  Spanish  and  General  Practice 


OFFICE  OF  HENRY  L.  LYONS,  ATTORNEY  AND  COUNSELOR  AT 

LAW 


604-5-6  McKay  Building 
Cor.  Third  and  Stark  Sts. 
Portland,  Oregon 


Mr.  Henry  A.  Forster 


September  25,  1914. 


Secretary,  Law  Reform  Committee,  Bar  Assn. 
New  York  City 


Dear  Sir; 

Your  communication  of  August  6th  reached  me  in  due  time, 
but  it  was  in  vacation  period,  and  for  several  reasons  I was  forced 
to  delay  answering  it.  I sincerely  regret  both  the  delay  and  my 
inability  even  now  to  make  a satisfactory  reply  to  the  question- 
naires which  you  sent  to  the  Public  Defenders  at  Los  Angeles  and 
Oklahoma  City,  copies  of  which  you  sent  me.  You  invite  my 
answers  to  those  questionnaires  in  the  light  of  our  “Pacific  Coast 
experience,”  but  I am  afraid  our  experience  in  Portland  has  been 
too  limited  to  be  of  much  assistance  in  going  as  deeply  into  the1 
question  as  your  questionnaires  indicate.  The  Los  Angeles' 
Public  Defender  is  in  much  better  position  in  this  respect. 

In  Portland  the  work  of  the  Public  Defender  has  been  con- 
fined solely  to  the  Municipal  Court,  which  is  the  ordinary  police' 
court;  and  as  there  have  been  ho  funds  available  for  the  office, 
it  has  been  carried  on  by  volunteers  from  the  Bar  Association.1 
This  fact  of  course  has  greatly  handicapped  the  work,  but  even 
under  those  circumstances  so  much  benefit  has  resulted  from  the 
trial  that  a strong  effort  is  being  made  to  have  the  office  created 
and  an  appropriation  secured  for  it. 

I will  endeavor  to  answer  some  of  the  questions  submitted 
to  the  Public  Defender  at  Los  Angeles. 

1 . I do  not  know  where  the  proposition  of  a Public  Defender 
originated,  but  Los  Angeles  is  the  first  place  to  give  the  system 
a fair  trial,  so  far  as  I know.  At  one  time  in  Oregon  crimes 
could  be  prosecuted  upon  either  an  indictment  of  a grand  jury, 
or  an  information  by  the  prosecuting  attorney;  but  recently  the 
law  was  changed  so  that  prosecutions  can  be  had  only  upon 
indictment  by  grand  jury. 

2.  Undoubtedly  the  abolition  of  a grand  jury  would  tend 
to  expose  the  citizen  to  the  dangers  of  unjust  and  malicious 
prosecutions.  In  several  cases  while  I was  acting  as  Public  De- 
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fender,  the  District  Attorney  secured  the  committment  of  persons 
charged  with  serious  crimes,  but  with  little  evidence  against  them, 
and  they  were  promptly  released  by  the  grand  jury  when  brought 
before  it.  Had  there  been  no  grand  jury  those  persons  would 
have  been  held  in  jail  and  brought  to  trial  before  the  criminal 
court.  The  Public  Defender  is  undoubtedly  a great  protection 
against  unjust  accusations  and  unfit  prosecuting  officers,  even 
in  States  where  grand  juries  are  required — much  more  so  where 
grand  juries  have  been  abolished. 

3.  I do  not  know  of  any  specific  instances  in  any  State  where 
unjust  criminal  prosecutions  have  been  carried  on  by  the  district 
attorney’s  office,  or  in  privity  with  it,  but  the  opportunity  exists, 
and  I have  no  doubt  the  instances  could  be  found  by  a proper 
search. 

4.  Under  the  New  York  practice  as  outlined  in  your  ques- 
tion 4,  I should  say  that  the  result  of  a criminal  trial  “is  largely 
a game  controlled  by  arbitrary  and  archaic  rules  of  procedure 
rather  than  the  ascertainment  of  the  truth  or  the  doing  of  criminal 
justice.”  An  adaptation  of  the  French  and  English  systems 
would  be  an  improvement.  The  modern  English  rule  requiring 
judges  to  advise  juries  to  consider  the  fact  that  a defendant 
stands  mute  is  undoubtedly  a great  aid  to  the  conviction  of  the 
guilty,  and  a great  preventive  of  dupes  or  persons  unsuspectingly 
compromised  from  being  unjustly  convicted. 

5.  It  is  unfortunately  the  fact  that  in  criminal  trials  the 
spoils  of  illegal  searches  and  seizures  are  frequently  admitted  in 
evidence  against  the  defendant.  I am  greatly  in  hopes  that  the 
case  of  Fremont  Weeks  vs.  United  States,  decided  Feb.  24,  1914, 
will  be  of  some  assistance  in  correcting  this  evil.  (U.  S.  Adv. 
Ops.  page  341.)  It  certainly  is  the  fact  that  the  poor  malefactor 
is  sweated  and  put  through  the  third  degree  until  he  confesses, 
while  the  rich  or  influential  get  the  benefit  of  the  law  as  laid  down 
in  the  constitution  and  the  law  books,  and  often  escape,  while 
the  poor  malefactor  is  convicted  solely  by  means  of  the  third 
degree  and  sweat  box.  I have  for  many  years  maintained  that 
sweating  and  the  third  degree  should  not  be  tolerated,  and  have 
no  place  in  the  criminal  procedure  of  the  States.  They  are  abuses 
that  owe  their  existence  to  the  unscrupulous  and  over-zealous 
methods  of  police  departments,  but  society  does  not  demand, 
nor  should  it  permit,  its  laws  to  be  enforced  by  illegal  and  im- 
proper means.  I have  seen  the  suggestion,  credited,  I think, 
to  a prominent  member  of  the  New  York  Bar,  that  the  office  of 
Public  Defender  be  created,  and  then  a law  passed  prohibiting 
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police  officers  or  prosecuting  attorneys  from  interviewing  or 
questioning  a prisoner,  except  in  the  presence  of  his  own  attorney 
or  the  Public  Defender,  and  also  compelling  an  accused  person 
to  testify  on  his  trial,  or  at  least  removing  the  mantle  of  silence 
with  which  he  is  now  clothed,  so  that  the  jury  may  take  into  con- 
sideration the  fact  that  he  stands  mute.  I most  heartily  approve 
of  the  suggestion,  and  sincerely  believe  that  the  ends  of  justice 
will  be  better  met  in  that  wTay,  than  by  the  present  methods. 
Let  the  game  be  played  according  to  the  rules.  If  the  rules  are 
bad  change  them,  but  don’t  break  them.  Don’t  stack  the  cards 
on  a helpless  and  imprisoned  defendant. 

6.  I do  not  think  the  Public  Defender  has  diminished  the 
trial  by  newspaper  or  alleged  evils  of  publicity  bureaus  as  yet. 
It  will  require  considerable  time  for  his  influence  to  reach  out 
beyond  his  immediate  circle, 

7.  It  is  very  doubtful  to  my  mind  if  it  is  possible  to  abolish 
the  sweat  box  and  third  degree,  trial  by  newspaper  and  publicity 
bureau,  “under  the  present  administration  of  the  American  law.” 
But  I think  the  law  will  soon  be  changed  so  as  to  abolish  those 
evils  in  a large  degree.  Public  sentiment  seems  to  be  turning 
toward  such  a change;  and  the  creation  of  the  office  of  Public 
Defender  is  an  important  step  in  that  direction.  The  courts, 
“bound  by  archaic  and  arbitrary  rules  of  procedure,”  are  not 
responsible  for  the  escape  of  guilty  persons.  The  law  is  to 
blame,  but  the  public  condemnation  falls  on  the  courts.  Let 
the  laws  be  changed  by  adopting  the  best  of  other  nations, 
and  let  the  Public  Defender  be  given  a fair  chance  to  help  the 
defenseless,  and  the  result  will  be  that  justice  will  strike  with  a 
surer  aim. 

To  my  mind  the  Public  Defender  can  be  of  incalculable 
benefit  to  his  community.  By  befriending  the  unfortunate  at 
the  very  start  he  can  in  many  cases  keep  them  out  of  a life  of 
crime.  The  cost  of  his  office  would  be  more  than  offset  in  the 
reduced  cost  of  prison  maintenance,  to  say  nothing  of  the  moral 
good  he  could  accomplish.  My  short  experience  in  the  police 
court  as  Public  Defender  has  convinced  me  that  such  an  official  is 
worth  many  times  his  cost  to  his  community. 

I sincerely  hope  that  the  office  of  Public  Defender  will  be 
created  all  over  the  United  States,  for  I know  that  untold  good 
will  be  the  result. 

It  would  have  been  a source  of  satisfaction  to  me  to  make  a 
better  and  more  complete  reply  to  your  questionnaires , but  I have 
been  unable  to  give  the  matter  the  necessary  study.  If  I can 
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be  of  any  service  to  you  in  the  matter,  I beg  you  to  command  me. 

Very  truly  yours 

Henry  L.  Lyons 


ATKINSON,  GRAHAM  & ATKINSON 
ATTORNEYS  & COUNSELLORS  AT  LAW 
Stewart  Building 
Houston,  Texas 

September  22,  1914. 

H.  N.  Atkinson 
Guy  Graham 
Norman  Atkinson 

Mr.  Henry  A.  Forster 
76  William  St. 

New  York  City 

Dear  Sir: 

If  your  laws  or  mode  of  payment  of  officers  is  like  ours,  it  is 
a blighting  curse.  The  need  of  a Public  Defender  varies  accord- 
ing to  the  system  of  laws  in  force.  Here  we  have  the  iniquitous 
fee  system  as  a mode  of  compensating  officers;  we  have  vicious 
statutes  such  as  our  vagrancy  law.  It  requires  proof  only  of  an 
empty  pocket,  an  empty  purse,  and  an  empty  stomach  to  make 
a vagrant,  who  is  unable  to  hire  a lawyer.  The  officer  who 
arrests  him  does  not  get  anything  unless  there  is  a conviction; 
the  Justice  of  the  Peace  before  whom  he  is  tried  does  not  get 
anything  unless  he  finds  him  guilty,  the  witnesses  who  testify 
against  him  do  not  get  anything  unless  he  is  convicted,  and  the 
result  is  that  the  defendant  is  sure  to  be  convicted. 

After  conviction  he  is  a charge  upon  society,  which  works 
him  at  a loss,  feeds  and  guards  him,  all  at  the  expense  of  society 
to  work  out  the  fee-chasers’  fees,  some  of  whom  work  on  a com- 
mission and  are  not  the  best  type  of  citizens. 

They  have  their  spotters,  black  and  white.  One  instance  is 
told  of  an  old  darky  who  was  in  the  employ  of  a certain  Justice 
of  the  Peace ; his  duties  were  to  raise  ‘ ‘ fusses  ’ ’ among  the  colored 
people,  and  also  fights,  the  understanding  being  he  was  always 
to  be  acquitted.  Seeing  the  workings  of  the  system  so  long,  the 
old  darky  got  interested  in  his  own  safety,  and  one  day  in  discuss- 
ing his  employment  with  the  Judge,  his  employer,  suggested: 
44  Jedge,  hadn’t  you  better  give  me  a writin’  to  dat  effect?” 

We  have  a Public  Defender,  appointed  for  temporary  relief, 
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awaiting  the  legislative  session.  All  three  members  of  the  State 
Legislature  from  this  County  are  pledged  to  introduce  and  work 
for  a law  for  such  an  office,  and  I don’t  doubt  but  what  it  will 
be  put  through.  It  is  just,  it  is  right,  it  is  the  highest  duty  of  a 
government  to  protect  the  weak  against  the  strong,  and  the 
movement  has  met  with  unanimous  support  among  our  judges, 
lawvers,  and  citizens. 

Any  information  that  I can  give  you,  I will  gladly  do  so  on 
request,  and  trust  that  the  time  will  come  when  such  a law  will 
be  incorporated  on  the  statute  books  of  every  State. 

Very  truly  yours 

Guy  Graham 


Miss  Kate  Barnard 
Commissioner 


Miss  Estelle  Blair 
ylssL  Commissioner 


Dr.  R.  C.  Meloy 
Inspector 


STATE  OF  OKLAHOMA 

DEPARTMENT  OF  CHARITIES  AND  CORRECTIONS 

Oklahoma  City 


Henry  A.  Forster 

Secy.  Law  Reform  Committee 
76  William  Street 
New  York  City 


September  18,  1914. 


Dear  Sir: 

If  the  peoples  of  the  earth  are  justified  in  maintaining  organ- 
ized society  at  all,  it  must  be  for  the  purpose  of  ultimately  secur- 
ing absolute  justice  for  all  the  citizens  thereof.  It  does  not 
matter  that  this  dream  or  ideal  can  only  be  realized  down  at  the 
end  of  the  ages.  The  real  question  is,  are  we  aiming  toward 
that  ideal,  namely:  exact  justice  for  every  citizen  of  the  earth. 

It  is  true,  in  my  opinion,  that  ten  per  cent.,  or  thereabouts, 
of  all  the  prisoners  in  American  prisons  to-day  are  there  because 
they  plead  guilty  in  order  to  secure  the  minimum  sentence, 
simply  through  their  personal  poverty  or  personal  fear, — and  pov- 
erty that  would  not  permit  them  to  secure  legal  advice  competent 
to  maintain  their  plea  of  innocence  against  the  splendid  ability 
of  the  paid  prosecutors  of  modern  civilization, — a fear  that  is 
born  of  ignorance  and  helplessness  and  poverty  when  it  finds 
itself  for  the  first  time  in  the  hands  of  the  law.  There  will  be 
no  such  thing  as  justice  in  America  until  we  have  paid  public 
defenders  in  every  county,  of  equal  capacity,  intellectually 
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and  financially,  with  the  public  prosecutors  of  those  counties. 

No  one  who  has  studied  the  psychology  of  crime  would  be- 
lieve that  this  would  augment  the  number  of  those  unhappy 
tragedies.  Crime  is  the  result  of  the  pressure  of  poverty  and 
circumstances,  or  it  is  the  result  of  physical  and  mental  disease. 
The  human  will  is  like  the  watch  spring;  it  will  stand  so  much 
pressure,  when  it  will  break.  The  method  of  reducing  crime,  in 
my  opinion,  will  eventually  come  to  an  adjustment  of  those  so- 
cial conditions  which  result  in  poverty — disease,  sweatshops,  and 
the  long  hours  and  meager  pay,  which  induce  the  mentally  and 
physically  weak  to  enter  the  field  of  crime  as  a means  of  liveli- 
hood in  preference  to  honest  toil,  which  has  been  made  uninvit- 
ing by  its  lack  of  remuneration  and  the  strain  on  the  nerves  and 
muscles,  which  are  taxed  from  ten  to  fourteen  hours  a day. 

An  intelligent  person  cannot  consider  the  cause  of  crime 
aside  from  these  social  conditions,  which  superinduce  it,  but 
one  thing  is  sure,  the  cost  of  a Public  Defender  would  be  a lesser 
tax  upon  the  people  than  the  maintenance  of  probably  near 
ten  per  cent,  of  our  prison  population,  who  are  there  through  no 
other  fault  of  their  own  than  their  inability  to  maintain 
adequate  defense. 

I wish  in  this  connection  to  call  vour  attention  to  Enrico 

mJ 

Ferri’s  Positive  Theory  of  Crime.  It  does  not  matter  that  this 
man  is  a socialist.  What  really  does  count  with  men  of  your 
information  is  the  fact  that  he  has  for  more  than  twenty  years 
been  a member  of  Italy’s  parliaments,  and  he  has  been  a life 
student  of  Caesar  Lombroso,  and  other  of  the  world’s  greatest 
penologists,  and  in  addition  to  this,  he  comes  from  Italy,  a 
country  which,  on  account  of  its  great  percentage  of  poverty, 
has  become,  more  than  any  other  commonwealth,  affected  with 
crime,  so  that  the  brain  of  its  best  scientists  has  been  turned  to 
the  study  of  these  intricate  and  important  questions. 

My  own  Public  Defender  did  accomplish  great  good  for  the 
poor  of  Oklahoma,  but  we  ran  upon  the  rocks  when  we  under- 
took to  prosecute  in  behalf  of  Indian  minors  and  Indian  orphan 
children  in  this  State.  There  is  a large  percentage  of  the  Cau- 
casian population  who  believe  that,  while  it  is  theft  to  rob  from 
white  children,  it  is  perfectly  legitimate  to  make  a pauper  from 
a red  one. 

I am  at  this  time  entering  a state- wide  campaign  of  education, 
dealing  with  this  phase  of  Oklahoma’s  public  conscience.  Drop 
me  a line  and  let  me  know  what  you  think  of  the  opinion  set 
forth  herein. 
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With  the  hope  that  you  may  be  successful  in  this  splendid 
field,  which  is  fraught  with  so  much  of  destiny  for  the  poor  and 
helpless,  I am, 

Sincerely 

Kate  Barnard 

Commissioner  of  Charities  and  Corrections 


